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40 CFR Part 300.
National 0il and Hazardous Substances Pollution Contingency Plan

AGENCY: Environmental Protection Agency.
ACTION: Final Rule.

SUMMARY: The Environmental Protection Agency (EPA) is today
promulgating revisions to the National 0il and Hazardous
Substances Pollution Contingency Plan {(NCP). The Superfund
Amendments and Reauthorization Act of 1986 (SARA! amends

existing provisions of and adds major new authorities to the
Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (CERCLA). Furthermore, SARA mandates that the NCF be
revised to reflact these amendments. Today's revisions to ths NCP
are intended to implement regqulatory changes necessit:ied 'y SARA,
as well as to clarify existing NCP language and to resrganize the

NCP to coincide more accurately with the sequence of response
actions.

EFFECTIVE DATE: The final rule is effective 30 days afier the
date of this FEDERAL REGISTER notice. CERCLA section 305 provides
for a legislative veto of regulations promulgated under <ERCLA.
Although INS v. Chadha, 462 U.S. 919, 103 S.Ct. 2764 (1%&3), cast
the validity of the legislative veto into question, EPA h:s
transmitted a copy of this requlation to the Secretiry of the
Senate and the Clerk of the House of Representatives. Tf any
action by Congress calls the effective date of this regulation
into question, EPA will publish notice of clarification in the
FEDERAL REGISTER. The incorporation by reference of certain
publications listed in the requlation is approved by the Director
of the Federal Register as of .

ADDRESS: The official record for this rulemaking is located in
the Superfund Docket, located in Room 2427 at the U.S.
Environmental Protection Agency, 401 M Street, S.W., Washington,
DC 20460, telephone number 1-202-382-3046. The record is
available for inspection, by appeiiituent only, bet:i*zen the hours
of 9:00 a.m. and 4:00 p.m., Monday through Friday, =zvecluding legal
holidays. As provided in 40 CFR Part 2, a2 reascrable fee may be
charged for copying services.

FOR_FURTHER INFORMATION CONTACR: Tod Geid, Policy and Analysis
Staff, Office of Emergency and Remedial Respcise (0S=-240), U.S.
Environmental Protection Agency, 401 M Stremt, S.W., Washington,
D.C. 20460, at 1-202-382-2182, or the RCRA/3uperfund Hotline at
1-800-424-9346 (in Washington, D¢, at 1i-402-382-3000).

<

SUPPLEMENTARY INFORMATION: The contents of today's preamble are
listed in the following outline:

I. Introduction
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II. Response to Comments on Each Subpart (a detailed index is set
forth at the beginning of this section)

III. Summary of Supporting Analyses

I. Introduction

Pursuant to section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, Pub. L. No.
96-510 (CERCLA or Superfund or the Act), as amended by section 105
of the Superfund Amendments and Reauthorization Act of 1986, Pub.
L. No. 99-499, and Executive Order (E.O0.) No. 12580 (52 FR 2923,
January 29, 1987), the Environmental Protection Agency (EPA), in
consultation with the National Response Team, is today
promulgating revisions to the National 0il and Hazardous
Substances Pollution Contingency Plan (NCP), 40 CFR Part 300.
Today's final rule is based on revisions proposed on December 21,
1988 at 53 FR 51394; approximately 160 commenters submitted
specific comments on the FEDERAL REGISTER proposal, in writing as
well as in testimony at four public hearings held in January 1989.
Revisions to the NCP were last promulgated on November 20, 198S
(50 FR 47912).

For the reader's convenience and because the section numbers
are being changed, EPA is reprinting the entire NCP, except for
Appendix A (Uncontrolled Hazardous Waste Site Ranking System: A
Users Manual), which is the subject of a separate rulemaking (see
53 FR 51962, December 23, 1988); and Appendix B (National
Priorities List), which undergoes frequent updates by rulemakings
(see, e.g., 54 FR 29820, July 14, 1989); and Appendix C (Revised
Standard Dispersant Effectiveness and Toxicity Tests), for which
only minor technical corrections were proposed. Also the
"Procedures for Planning and Implementing Off-Site Response
Actions,” 40 CFR § 300.440, is the subject of a separate
rulemaking and is not included in this notice. See proposed rule,
53 FR 48218 (November 29, 1988). Those sections of the NCP that
are merely being repeated in this rule for public convenience, but
for which no changes wvere proposed or comment solicited, are not
thcisubjcct of this rulemaking and are not subject to judicial
review. :

All existing subparts of the NCP have been revised and
several new subparts have been added. Rurthermore, because the
NCP has been reorganized, many of the existing subparts have been
redesignated with a different letter. The reorganization of NCP
subparts is as follows:

Subpart A - Introduction
Subpart B - Responsibility and Organization for
Response



-3-

Subpart C - Planning and Preparedness

Subpart D -"Operational Response Phases for 0il
Removal

Subpart E - Hazardous Substance Response

Subpart F - State Involvement in Hazardous Substance
Response

Subpart G - Trustees for Natural Resources

Subpart H - Participation by Other Persons

Subpart I - Administrative Record for Selection of
Response Action

Subpart J ~ Use of Dispersants and Other Chemicals

Subpart K - Federal Facilities ([Reserved)

Today's revisions to the NCP encompass a broad and
comprehensive rulemaking to revise as well as restructure the NCP.
The primary purpose of today's rule is to incorporate changes .
mandated by the Superfund Amendments and Reauthorization Act of
1986 (SARA) and to set forth EPA's approach for implementing SARA.
SARA extensively revised existing provisions of and added new
authorities to CERCLA. These changes to CERCLA necessitated
revision of the NCP. In addition, EPA is making a number of
changes to the NCP based on EPA's experience in managing the
Superfund program.

The preamble to the December 21, 1988 proposed revisions to
the NCP provided detailed explanations of changes to the existing
(1985) NCP. The preamble to today's rule consists mainly of
responses to comments received on the proposed revisions.
Therefore, both preambles should be reviewed when issues arise on
the meaning or intent of today's rule. Unless directly
contradicted or superseded by this preamble or rule, the preamble
to the proposed rule reflects EPA's intent in promulgating today's
revisions to the NCP.

The preamble to today's rule responds to the major comments
received on the proposed revisions, except as noted in the
following paragraphs. In general, a separate discussion is
provided for each proposed section on which comments were
received:; the discussions are organized as follows: a description
of the "existing (1985) rule®™ and/or "proposed rule" is provided
to aid the reader in understanding today's revisions; a summary
of the comments received on each proposed section, and EPA's
response to the comments, is then set out under the heading
"response to comments;" and revisions made to proposed rule
language are then set out under the heading "final rule."
Revisions to the proposed rule that are simply editorial or that
do not reflect substantive changes may not be described under the

heading "final rule." 1In addition, citations have been updated or
corrected, where appropriate.

More detailed explanations to comments received and
responses to minor comments are set ocut in the "Support Document
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to the NCP," which is available to the public in the Superfund
Docket, located in Room 2427 at the U.S. Environmental Protection
Agency, 401 M Street, S.W., Washington, DC 20460.

A number of commenters on the proposal made statements
relating to federal facilities, including suggestions for how
Subpart K of the NCP should address their concerns. Issues raised
by commenters included the applicability of the NCP at non-NPL
federal facilities, state involvement at federal facilities, the
role of federal agencies as lead agency at their facilities, and
the applicability of the removal time and dollar limits to removal
actions at federal facilities. These are important issues that
EPA is considering in the development of the proposed Subpart K,
which is the subject of a separate rulemaking. EPA will address
these comments as well as additional comments received on the
proposed Subpart K in the preamble and support document to the
final rule on Subpart K.

Subpart K will provide a roadmap to those requirements in the
NCP that federal agencies must follow when conducting CERCLA
response actions where either the release is on, or the sole
source of the release is from, any facility or vessel under their
jurisdiction, custedy, or control, including vessels bare-boat
chartered or operated. :

The preamble to the proposed NCP also announced that EPA was
considering an expansion of the existing policy of deferring sites
from inclusion on the National Priorities List (such as sites
subject to the corrective action authorities of RCRA) to include
deferral to other federal or state authorities, or CERCLA
enforcement actions. A number of comments were received on this
suggested policy expansion. EPA is still evaluating the issues
raised by commenters and thus will not decide this policy issue at
this time. Current policies with regard to what sites are
appropriate for inclusion on the National Priorities List will
remain in effect until further notice. Should EPA decide in the
future to consider establishing an expansion to deferral policies,
EPA will respond at that time to the comments received.

As part of a consent decree filed June 14, 1989 in Natural
Resources Defense Council. et al.. v, Reilly, C.A. No. 88-3199 ,
(D.D.C.), EPA agreed to deliver to the FEDERAL REGISTER by
February 5, 1990, for publication, final revisions to the NCP
proposed December 21, 1988, reflecting the requirements of CERCLA
sectien 105(b), as amended. With the publication of this final.
rule, the requirements of that consent decree are now fulfilled.

The regulation and the rest of the preamble use the term
"CERCLA" to mean CERCLA as amended by SARA; the term "SARA" is
used only to refer to Title III, which is an Act separate from
CERCLA, and to other parts of SARA that did not amend CERCLA. The
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term "SARA" is used in this overview portion of the preamble,
however, to highlight the changes to CERCLA.

A. Statytory overview

The following discussion summarizes the CERCLA legislative
framework, with particular focus on the major revisions to CERCLA
mandated by SARA as well as the provisions of E.O. No. 12580,
which delegates certain functions vested in the President by
CERCLA to EPA and other federal agencies. 1In addition, this
discussion references the specific preamble sections that detail
how these changes to CERCLA are reflected in today's rule.

1. Reporting and investigation. CERCLA section 103(a)

requires that a release into the environment of a hazardous
substance in an amount equal to or greater than its "reportable
quantity" (established pursuant to section 102 of CERCLA) must be
reported to the National Response Center. Title III of SARA
establishes a new, separate program that requires releases of
hazardous substances, as well as other "extremely hazardous
substances," to be reported to state and local emergency planning
officials. The preamble discussion of Subpart C summarizes Title
III reporting requirements.

CERCLA section 104 provides the federal government with
authority to investigate releases. SARA amends CERCLA section 104
to clarify EPA's investigatory and access authorities, explicitly
empowering EPA to compel the release of information and to enter
property for the purpose of undertaking response activities.
Amended section 104 (e) also provides federal courts with explicit
authority to enjoin property owners from interfering with the
conduct of response actions. SARA further amends CERCLA section
104 to specifically authorize EPA to allow potentially respomsible
parties (PRPs), under certain conditions, to conduct
investigations. The preamble discussion of Subpart E details how
today's rule reflects these revisions to CERCLA.

2. Response actions. CERCLA section 104 provides broad
authority for a federal program to respond to releases of
hazardous substances and pollutants or contaminants. There are
two major types of response actions: the first is "removal
action,™ the second is "remedial action." CERCLA section 104 is
amended by SARA to increase the flexibility of removal actions.
This amendment increases the dollar and time limitations on Fund-
financed removal actions from $1 million and six months to $2
million and one year, and allows a new exemption from either limit
if continuation of the removal action is consistent with the
remedial action to be taken. (The existing exemption for
emergency actions remains in effect.) SARA also amends CERCLA
section 104 to require removals to contribute to the efficient
performance of a long-term remedial action, where practicable.
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In addition, SARA amends CERCLA section 104 to require that,
for the purpose of remedial actions, primary attention be given to
releases posing a threat to human health. (To this end, SARA also
amends CERCLA section 104 to expand health assessment requirements
at sites and to allow individuals to petition EPA for Toxic
Substances and Disease Registry (ATSDR) for health assessments.)

Among the major new provisions added by SARA are CERCLA
sections 121(a) through 121(d), which supplement sections 104 and
106 by stipulating general rules for the selection of remedial
actions, providing for periodic review of remedial actions, and
describing requirements for the degree of Cleanup. These new
sections codify rigorous remedial action Cleanup standards by
mandating that on-site remedial actions meet applicable or
relevant and appropriate federal standards and more stringent
state standards. Where the remedial action involves transfer of
hazardous substances off-site, this transfer may only be made to
facilities in compliance with the Resource Conservation and
Recovery Act (RCRA) (or other applicable federal laws) and
applicable state requirements, and at which releases from land
disposal units are addressed.

Section 121 emphasizes a long-term perspective on remedies by
requiring that long-term effectiveness of remedies and permanent
reduction of the threat be considered and that the calculation of
the cost-effectiveness of a remedy include the long-term costs,
including the cost of operation and maintenance. The section
mandates a preference for remedies that permanently reduce the
"volume, toxicity, or mobility" of the hazardous substance, and
requires that remedies use permanent solutions and alternative
technologies or resource recovery technologies to the maximum
extent practicable. The preamble discussion of Subpart E details
how these revisions to CERCLA are reflected in today's rule.

3. State and publjc participation. New CERCLA section
121(f) requires the "substantial and meaningful"™ involvement of
the states in the initiation, development, and selection of
remedial actions. States are to be involved in decisions on
conducting preliminary assessments and site inspections. States
will also have a role in long-term planning for remedial sites and
negotiations with potentially responsible parties. In addition,
states are to be given reasonable opportunity to review and
comment on such documents as the remedial investigation/
feasibility study (RI/FS) and the proposed plan for remedial
action. CERCLA also provides in section-121(e) (2) that a state is
permitted to enforce any federal or state standard, requirement,
criterion, or limitation to which the remedial action is required
to conform. .

CERCLA section 104(d) provides that a state, political
subdivision thereof, or federally-recognized Indian tribe may
apply to EPA to carry out the action authorized in section 104.
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This section allows these entities to enter into cooperative
agreements with the federal government to conduct response
actions. SARA amends CERCLA section 104 to make it easier for
states to enter into such cooperative agreements. The preamble
discussion concerning Subpart F details how these revisions to
CERCLA are reflected in today's rule.

SARA adds a new CERCLA section 117 to codify public
involvement in the Superfund response process. This section
mandates public participation in the selection of remedies and
provides for grants allowing groups affected by a release to
obtain the technical expertise necessary to participate in
decision-making.

4. Enforcement. CERCLA sections 106 and 107 authorize EPA to
take legal action to recover from responsible parties the cost of
response actions taken by EPA or to compel them to respond to the
problem themselves. SARA adds to CERCLA a number of provisions
that are intended to facilitate responsible party conduct of
response actions. CERCLA section 122, for example, provides
mechanisms by which settlements between responsible parties and
EPA can be made, and allows for "mixed funding® of response
actions, with both EPA and responsible parties contributing to
response costs.

SARA creates a new CERCLA section 310, which allows for
citizen suits. Any person may commence a civil action on his/her
own behalf against any person (including the United States and any
other governmental instrumentality or agency, to the extent
permitted by the eleventh amendment to the Constitution), alleged
to be in violation of any standard, requlation, condition,
requirement, or order which has become effective pursuant to
CERCLA (including any provision of an agreement under section 120
relating to federal facilities). A civil action may also be
commenced against the President or any other officer of the United
States (including the Administrator of the Environmental
Protection Agency and the Administrator of EPA for Toxic
Substances and Disease Registry) where there is alleged a failure
to perform any act or duty under CERCLA, including an act or duty
under section 120 (relating to federal facilities), which is not
discretionary with the President or such other federal officer,
except for any act or duty under section 311 (relating to
research, development, and demonstration). Section 310 requires
that citizen suits be brought in a United States district court.
CERCLA section 113(h) (4) provides that citizen suit challenges to
response actions may not be brought until the response action has
been "taken under section 104 or secured under section 106."

SARA amends CERCLA section 113 to require the lead agency to
establish an administrative record upon which the selection of a
response action is based. This record must be available to the
public at or near the site. Section 113(j) provides that judicial
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review of any issues concerning the adequacy of any response
action is limited to the administrative record. The preamble
discussion of new Subpart I includes the introduction of
administrative record requirements into the NCP.

5. Federal facilities. Section 120(a)(2) of CERCLA provides
that all guidelines, rules, requlations, and criteria for
preliminary assessments, site investigation, National Priorities
List (NPL) listing, and remedial actions are applicable to federal
facilities to the same extent as they are applicable to other
facilities. No federal agency may adopt or utilize any such
guidelines, rules, regulations, or criteria that are inconsistent
with those established by EPA under CERCLA. (For purposes of the
NCP, the term "lead agency" generally includes federal agencies
that are conducting response actions at their own facilities.)

Section 120 also defines the process that federal agencies
must use in undertaking remediation at their facilities. It
requires EPA to establish a federal agency hazardous waste
compliance docket that includes a list of federal facilities. EPA
must within 18 months of enactment take steps to assure that a
preliminary assessment is conducted at each facility and, where
appropriate, evaluate these facilities within 30 months of
enactment for potential inclusion on the NPL. Sections 120(a) and
(d) clarify that federal facilities shall be evaluated for
inclusion on the NPL by applying the same listing criteria as are
applied to private facilities. Requirements governing listing are
set forth in Subpart E of the NCP and in Appendix A (the Hazard
Ranking System). Federal agencies must commence the RI/FS within
six months of listing on the NPL and enter into an interagency
agreement with EPA. Section 120(e) provides for joint EPA/federal
agency selection of the remedy, or selection by EPA if EPA and the
federal agency are unable to reach an agreement. CERCLA section
120(f) makes clear that state officials shall have an opportunity
to participate in the planning and selection of the remedial
action, in accordance with section 121.

B. Summary of significant changes from proposed rule

The following is a summary of the significant changes made to
the proposed NCP in today's final rule. In Subpart A, several
definitions have been revised, including "CERCLIS," " Superfund
state contract,™ "cooperative agreement® and "source control
action."™ Also, definitions for "navigable wvaters," “post-
removal site control®" and "source control maintenance measures"
have been added.

In Subpart B, §§ 300.110 and 300.115 have been changed to
provide that during activation of the National Response Team and
the Regional Response Teams, the agency that provides the OSC/RPM
will be the chair. 1In § 300.165, a deadline of one year for
submitting an OSC report has been promulgated, not 90 days as
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proposed. The National Response Center has been added to the list
of agencies described in § 300.175. No major changes were made in
Subparts C and D.

In Subpart E, the final § 300.430 incorporates a new goal and
expectations into the requlatory section on RI/FS and selection of
remedy. Also, the categories for the nine criteria -- threshold,
balancing and modifying -- have been removed from the detailed
analysis section (i.e., detailed analysis does not distinguish
among nine criteria) and placed in the remedy selection section.
When using criteria for balancing in selecting remedies, emphasis
is now placed on the criteria for long-term effectiveness and
permanence and for reduction of mobility, toxicity or volume.
Further, innovative technologies need only offer the potential to
be comparable in performance or implementability to demonstrated
technologies to warrant further consideration in the detailed
analysis step.

Also in Subpart E, the acceptable cancer risk range in
§ 300.430(e)(2£ has been modified from the proposed 10~¢ to 10-6
to 1074 to 1075. The 10~® point of departure remains the same.
Further, the proposed NCP stated that maximum contaminant levels
(MCLs) generally would be the cleanup level for restoration of
ground or surface water where they are relevant and appropriate
under the circumstances of the release. In the final NCP, maximum
contaminant level goals (MCLGs) that are set at levels above zero
generally will be the cleanup levels where relevant and
appropriate. Where MCIGs are set at levels equal to zero, the MCL
generally will be the cleanup level where relevant and
appropriate.

Other changes in Subpart E include the following: As set
forth in the preamble to section 300.435, EPA will fund operation
costs for temporary or interim measures that are intended to
control or prevent the further spread of contamination while EPA
is deciding on a final remedy at a site. In § 300.400(g) on
ARARs, the factors used to determine whether a requirement is
"relevant and appropriate" have been modified.

In the community relations sections, the rule is revised so
that upon timely request, the lead agency will extend the length
of 30-day public comment period on the proposed plan by a minimum
of 30 additional days. The public comment period on non-time-
critical removal actions will be extended, upon request, a minimum
of 15 additional days. Also, the requirements during remedial
action/ remedial design have been revised to now include issuing a

fact sheet and providing an opportunity for a public briefing
after completion of design.

In Subpart F, in a change to the proposed rule, a SMOA will
not be a prerequisite in order for a state to recommend a remedy
to EPA or for the state to be designated the lead agency for a
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non-Fund-financed response at an NPL site. Also, the proposed
rule specified durations for review by the state of documents
(e.g., RI/FS, proposed plan) prepared by EPA will now be applied
as well to EPA's review of documents prepared by the state (i.e.,
when the state is the lead agency).

In Subpart G and in other subparts, clarifications were made
on notification of and coordination with natural resource
trustees. Also, the proposed requirement that the Secretary of
Commerce obtain the concurrence of other federal trustees where
their jurisdictions over natural resources overlap has been
revised so that the Secretary of Commerce shall seek to obtain
such concurrence. No major changes were made in Subparts H and I
but several important clarifications are discussed in the preamble
sections on these subparts. 1In Subpart J, the proposed rule
required concurrence of Commerce and Interior natural resource
trustees, as appropriate, on the use of dispersants, burning
agents, etc. The final rule does not require such concurrence but
encourages consultation with these natural resource trustees.
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II. Response to Comments on Each Subpart
INDEX TO RESPONSE TO COMMENTS

Section numbers used in this index and in headings in preamble
sections below refer to final rule section designations.

Subpart A
300.3 Scope

300.4 Abbreviations

300.5 Definitions

Subpart B

300.105 General organization concepts
300.110 National Response Team
300.115 Regional Response Teams

300.120 On-scene coordinators and remedial project
managers: deneral responsibilities

300.125 Notification and communications

300.130 Determinations to initiate response and
special conditions

300.135 Response operations
300.140 Multi-regional responses
Id

300.145 Special teams and other assistance available
to 0SCs/RPMs

300.150 Worker health and safety
300.155 Public information and community relations.
300.160 Documentation and cost recovery

300.165 OSC reports
300.170 Federal agency participation

300.175  Federal agencies: additional responsibilities
and assistance
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Index to hesponse to Comments (continued)

300.180 State and local participation in response
300.185 Nongovernmental participation

Subpart C

300.200 General

300.205 Planning and coordination structure
300.210 Federal contingency plans

300.215 Title III local emergency response plans

Indian tribes under Title III

Subpart D

300300 Phase I -- Discovery or notification

300.305 Phase II -- Preliminary assessment and initiation of
action

300.310 Phase III -- Containment, countermeasures,

cleanup and disposal
300.315 Phase IV -- Documentation and cost recovery
300.320 General pattern of response
300.330 Wildlife conservation
Subpart E
SECTION 300.400. General

300.400(d) (3); Designating PRPs as access representatives;
300.400(d) (4) (1) Administrative orders for entry and access

300.5; 300.400(e) Definition of on-site

Treatability testing and on-site permit
exemption

300.400(h) PRP oversight
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Index to Response to Comments (continued)

SECTION 300.405. Discovery or notification

300.5 Definition of "CERCLIS"
300.405; Listing sites in CERCLIS
300.415(e)

SECTIONS 300.410 and 300.420. Removal and remedial site
evaluations

300.410 Removal site evaluation

300.410(c) (2); Removal site evaluation;

300.420(c) (5) Remedial site evaluation

300.410(g) Notification of natural resource trustee
300.415(b) (4) ; Sampling and analysis plans
300.420(c) (4)

SECTION 300.415. Removal action

300.415(b) (5) (ii) Removal action statutory exemption
300.415(1) Removal action compliance with other laws
300.5; State involvement in removal actions
300.415(g) & (h);

300.500(a):;

300.505;

300.525(a)

SECTION 300.425. Establishing remedial priorities

300.5; 300.425 Definition of National Priorities List;
Establishing remedial priorities

300.425(Q) (6) Construction Completion category on the
National Priorities List
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Index to'Response to Comments (continued)

SECTION 300.430. Remedial investigation/feasibility study and

selection of remedy

300.430(a) (1)

300.430(a) (1)
300.430(b)
300.430(d)

300.430(d)

300.430(e)
300.430(e) (2)
300.430(e) (2)
300.430(e) (9)
300.430(f)

300.430(f) (5)

Introduction

Program goal, program management principles
and expectations

Use of institutional controls
Scoping
Remedial investigation

Remedial investigation -- baseline risk
assessment

Feasibility study

Use of risk range

Use of point of departure
Detailed analysis of alternatives
Remedy selection

Documenting the decision

Ground-water policy

SECTION 300.435. Remedial design/remedial action, operation and

maintenance.
300.435(b) (1)

300.435(d)

300.5; 300.435(f)

Environmental samples during RD/RA
Contractor conflict of interest
Operation and maintenance

Notification prior to the out-of-state
transfer of CERCLA wastes



-15=

Index to Response to Comments (continued)

Applicable or relevant and appropriate requirements

Introduction
300.5; Definition of "applicable"
300.400(g) (1)
300.5; Definition of "relevant and appropriate"
300.400(g) (2)
300.400(qg) (3) Use of other advisories, criteria or gquidance
to-be-considered (TBC)
300.400(g) (4) ARARS under state laws
and (g) (5)
300.515(4) (1) Timely identification of state ARARs
300.430(f) (1) (ii) (©) Circumstances in which ARARs may be waived

300.430(f) (1) (ii) (€) (1) Interim measures

300.430(f) (1) (ii) (C) (2) Greater risk to health and the
environment

300.430(f) (1) (ii) (C) (3) Technical impracticability
300.430(f) (1) (ii) (C) (4) Equivalent standard of performance

300.430(f) (1) (i1) (C) (8) Inconsistent application of state
requirements

300.430(f) (1) (ii) (C) (&) Fund-balancing

300.430(e) (2) (1) (B) Use of maximum contaminant level goals for
ground-water cleanups

300.430(f) (5) (1ii) (A) Location of point of compliance for ground-
water cleanup standards

300.430(e) (2) (i) (F) Use of alternate concentration limits (ACLs)
300.430(e) (2) Use of federal water quality criteria (FWQC)
300.435(b) (2) Compliance with applicable or relevant and

appropriate requirements (ARARS) during the
remedial action
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Index to'Response to Comments (continued)
300.5 Distinction between substantive and
administrative requirements

300.430(f) (1) (ii) (B) Consideration of newly promulgated or
modified requirements

Applicability of RCRA requirements

Determination of whether a waste is a
hazardous waste

When RCRA requirements are relevant and
appropriate to CERCLA actions

Examples of potential federal and state ARARs

and TBCs
Community Relations
300.430(c); Community relations during RI/FS and selection ‘
300.430(f) (2), of remedy

(3) and (6)

300.415(m) (2) (ii); Length of public comment period
300.430(f) (3) (1) (C)

300.435(c) (2) (ii) (C)

300.435(c) Community relations during remedial design/
remedial action

300.435(c) (2) Changes to the ROD after its adoption
Other community relations requirements
Enforcement
Superfund enforcement program strategy
Special notice and moratoria
Exemptions for federal facilities

300.420; 300.430; Early notification and involvement
300.435
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Index to Response to Comments (continued)

Subpart F
300.5

300.500; 300.505;
300.515(h)

300.510(c) (1) and
(2):; 300.510(e)

300.510(¢f)
300.515(a)

300.515(b)

300.425(e) (2);
300.515(c) (2):
300.515(¢c) (3):
300.515(h) (3)
300.505 and
300.515(4)

300.515(e) (1)
and (2)

300.515(f)

300.515(g)

300.520(a)and(c)

Definitions of "cooperative agreement" and
"Superfund state contract"

EPA/State Superfund memorandum of agreement
(SMOA) ; Requirements for state involvement in
absence of SMOA

State assurances -- operation and maintenance
and waste capacity

State assurances -- acquisition of real
property

Requirements for state involvement in
remedial and enforcement response

Indian tribe involvement during response

State involvement in PA/SI and NPL process;
State review of EPA-lead documents

Resolution of disputes
State involvement in selection of remedy
Whether states should be authorized to select

the remedy at NPL sites

Enhancement of remedy

State involvement in remedial design/
remedial action

State involvement in EPA-lead enforcement
negotiations

Dual enforcement standards
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300.820(b)
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Actions under CERCLA section 107 (a)

Recovery under CERCLA section 106 (b)

General comments
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Administrative record for federal facilities
Administrative record for state-lead sites
Applicability
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Documents not included in the administrative
record file

Administrative record file for a remedial
action

Administrative record file for a remedial
action; administrative record file for a
removal action

Administrative record file for a removal
action -- time-critical and emergency

Record requirements after decision document is

signed
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SUBPART A - INTRODUCTION

Subpart A, the preface to the NCP, contains statements of
purpose, authority, applicability and scope. It also explains
abbreviations and defines terms that are used in the NCP.

Nage: Section 300.3. Scope.

Proposed rule: Proposed § 300.3 stated that the NCP applies to
federal agencies and states and is in effect for discharges of oil
into or upon the navigable waters of the United States and
adjoining shorelines, and releases of hazardous substances into
the environment, and releases of pollutants or contaminants which
may present an imminent or substantial danger to public health or
welfare.

Response to comments: A commenter suggested that § 300.3(a) of
the proposed NCP should state that the NCP applies to private

party responses as well as to federal agency and state responses,
and the NCP should define the responsibilities of EPA and states
for potentially responsible party (PRP)-lead response actions.

EPA has revised § 300.3(a) to eliminate the suggestion that
the NCP applies only to cleanups conducted by federal agencies and
states. EPA does not believe, however, that the roles or
responsibilities of EPA or states during PRP-~lead cleanups should
be defined for the purposes of § 300.3(a). Rather, EPA prefers
that these roles and responsibilities be negotiated and defined in
site-specific enforcement agreements.

Final rule: Proposed § 300.3(a) is revised to read: "The NCP
applies to and is in effect for:"

Name: Section 300.4. Abbreviations.

Final ryle: Several abbreviations commonly used in the Superfund
program have been added to § 300.4:

LEPC -- Local Emergency Planning Committee
NCP -- National Contingency Plan

RAT -~ Radiological Assistance Teanm

SERC -- State Emergency Response Commission

Name: Section 300.5. Definitions.

: Comments were received on several
definitions. The comments and EPA's responses regarding revised
and new definitions are included in the appropriate preamble
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sections, as indjcated below. The revised or new definitions are
found in the rule in § 300.5.

1. "Applicable" and "relevant and appropriate" are discussed
in the ARARsS preamble section.

2. "CERCLIS" is discussed in the preamble on 300.405.

3. "Cooperative agreement"™ and "Superfund state contract" are
discussed in the preamble to Subpart F.

4. "On-site" is discussed in the preamble on § 300.400(e).

5. The definition for "navigable waters"™ used in 40 CFR 110.1
has been included in the NCP.

6. A new definition for "post-removal site control" is
discussed in the preamble on § 300.415, "State involvement in
removal actions." References to post-removal site control have
been added to the definitions in § 300.5 of "remove or removal®
and "remedy or remedial action."

7. "Source control action" and a new definition for "source
control maintenance measures" is discussed in the preamble on
§ 300.435(f).

In addition, minor revisions were made to the following
definitions:

1. Modifications to "National Priorities List" are discussed
in the preamble to § 300.425.

2. In "operable unit," the last sentence has been deleted
because it was not appropriate for a definition.

3. In "pollutant or contaminant," the reference to Subpart E
was deleted because the definition applies to the use of the term
throughout the NCP.

4. In "Superfund Memorandum of Agreement (SMOA)," the words
"nonbinding® and "may establish™ are used to emphasize the
voluntary nature of a SMOA (see preamble to Subpart F). Also, a

reference to "removal" has been added (see preamble to
§ 300.415).

5. In "United States,"” the term "Pacific Island Governments®
is used instead of "Trust Territory of the Pacific Islands" (this

revision is also made in §§ 300.105(d) (Figures 2 and 3) and
300.175(b) (9) (x)) .
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Subpart B describes the responsibilities of federal agencies
for response and preparedness planning and describes the
organizational structure within which response takes place.
Subpart B lists the federal participants in the response
organization, their responsibilities for preparedness planning and
response, and the means by which state and local governments,
Indian tribes, and volunteers may participate in preparedness and
response activities. The term "federal agencies" is meant to
include the various departments and agencies within the Executive
Branch of the federal government. Subpart B should be
distinguished from Subpart K (under preparation separate from this
final rule), which deals specifically with site evaluation and
remedial requirements for facilities under the jurisdiction of
individual federal agencies.

The proposed revisions to Subpart B did not include major
substantive changes; however, EPA did propose to combine existing
Subparts B and C. The proposed Subpart B also presented key
information in a logical sequence of response-oriented activities
from preparedness planning through response operations. The
listing of the capabilities of federal agencies with respect to
preparedness planning and response was proposed to follow the
sections relating to response operations.

The following is a discussion of comments submitted and EPA's
responses on specific sections of proposed Subpart B. One change
that has been made to the proposal throughout Subpart B is, where
appropriate, to delete references to Executive Orders. Although
Executive Orders are binding on agencies of the federal
government, such references are unnecessary in a rule.

Name: Section 300.105. General organization concepts.

: Section 300.105 directs federal agencies to
undertake specified planning and response activities and describes
the general organizational concepts of the National Response Team
(NRT), the Regional Response Teams (RRTs) and the on-scene
coordinator (OSC)/remedial project manager (RPM). The proposal
provided general descriptions of member agency responsibilities
with respect to their participation in the NRT and the RRTs.

Response to comments: Many of the commenters appear to regard
both the NRT and the RRTs as response rather than planning,
coordinating, and support organizations. Another commenter wanted
§ 300.105(c) (1) edited to clarify the fact that the NRT/RRTs are
policy and planning bodies that support the federal 0SC, but that
they do not coordinate responses. One commenter proposed

dividing Figure 1 into two parts, one to show the NRT/RRT planning
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roles and the relationship between the NRT/RRTsS and the State
Emergency Response Commisgsions (SERCs) and the Local Emergency
Planning Committees (LEPCs) and the other to illustrate the
relationship between the NRT and the RRT during incident-specific
situations. Another wanted § 300.105(d) (1) expanded to describe
all three figures rather than only the first figure. Another
noted that corrections are needed in the references to trust
territories in Figures 2 and 3 (described in §§ 300.105(d) (2) and
(3)).

The above comments make it clear that some clarification of
the NRT/RRT roles in the national response system is needed. 1In
response, text changes in the rule now indicate the policy,
planning, coordination and response support roles of the NRT and
the RRTs. Figure 1 (§ 300.105(d) (1)) shows the National Response
System has been expanded to better indicate the relationships
between the parts of the organization showing NRT, RRT, 0SC and
RPM, special teams, and the connections with state and local
responders. Added lines indicate the activities of the NRT and
RRTs including planning and preparedness as well as response
support. Another added line indicates NRC policy guidance from
the NRT.

Experience has shown that the standing RRTs cannot provide a
useful forum for individual local governments on a continuing
basis because the RRT responsibilities extend through a multi-
state region and their regular meetings are only two to four
times a year, and generally devoted to systemwide issues for the
entire region, rather than site-specific issues. Local
governments may and often do participate in such meetings where
lessons learned from a particular incident are being discussed,
for example. At the standing RRT level, then, the most effective
way for local interests to be represented is through the state
member. When an incident specific RRT action is needed, local
interests on scene are represented in accordance with the local
plans, including federal local plans, guiding the particular
response. An essential purpose of the national response system is
to ensure federal readiness to handle a response which might
exceed local and state capabilities. Appropriate RRT/federal
representation on multi-agency local response groups can provide
a forum for a particular community, harbor area, or other

geographic locality, comparable to what the RRT provides for the
multi-state region.

One commenter wanted the NCP to include checklists of the
specific tasks to be completed by each agency during a response
and to identify who in each agency is supposed to carry out those
tasks. In response EPA believes that detailed checklists of
response tasks and persons responsible for those tasks belong in

local response plans, not in the more general regional and
national plans.



-24-

One commenter said that "extremely hazardous subsgstances"
should be added to the substances listed in § 300.105(a)(1).
Extremely hazardous substances are defined in a separate section
of the SARA statute, Title III. Although some extremely
hazardous substances are CERCLA hazardous substances, most are
not. On January 23, 1989, however, EPA proposed to designate the
remaining extremely hazardous substances as CERCLA hazardous
substances (54 FR 3388). This addition, when promulgated, will in
effect mean that any reference to "hazardous substances" will
implicitly include extremely hazardous substances.

Another commenter wanted to correct awkward wording in
§ 300.105(a) (4). The wording in § 300.105(a) (4) has been changed
as indicated below.

Pinal rule: Proposed § 300.105 has been revised as follows:

1. Section 300.105(a)(4): "Make available those facilities
or resources that may be useful in a response situation,
consistent with agency authorities and capabilities."

2. Section 300.105(c)(1): "The National Response Team (NRT),
responsible for national response and preparedness planning, for
coordinating regional planning, and for providing policy guidance
and support to the Regional Response Teams. NRT membership
consists of representatives from the agencies specified in
§ 300.175."

3. Section 300.105(c) (2): "Regional Response Teams (RRTs),
responsible for regional planning and preparedness activities
before response actions, and for providing advice and support to
the on-scene coordinator (0SC) or remediai project manager (RPM)
when activated during a response. RRT membership consists of
designated representatives from each federal agency participating
in the NRT together with state and (as agreed upon by the states)
local government representatives."

4. Revisions to Figures 1 through 3 have been made. The
revised Figure 1 clarifies the response support or planning roles
of the various entities and shows the planning relationships
between the RRTs and the SERCs and LEPCs. It also clarifies that,
apart from state and local participation in the RRT, the federal
membership of the NRT and the RRTs is the same. Figures 2 and 3
have also been revised slightly to refer to Pacific Island
Governments rather than Trust Territory of the Pacific Islands.

Name: Section 300.110. National Response Teanm.

Propoged rule: The proposed rule delineated the roles and
responsibilities of the NRT, specified who will act as chair and
vice-chair during activation for a response action, outlined the
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pPlanning and preparedness responsibilities of the NRT, and
discussed responses in general, to oil discharges and releases of
hazardous substances, pollutants or contaminants. The
organization of the National Response Center (NRC) was placed in
the notification section, § 300.125.

Response to comments: A commenter suggested that more detail on

the NRC organization be included in the final rule. EPA agrees
that more descriptive language is needed but feels it is better
placed in the section on notification and communications. These
changes are discussed under § 300.125.

A commenter suggested that more information is needed on the
specific duties of the NRT in an emergency, as well as a remedial
action. After careful consideration, EPA believes that the roles
and responsibilities of the NRT are addressed satisfactorily in
§§ 300.110 and 300.175, and no changes are required. The NRT is
activated in only a limited number of responses, and its
activities then are usually carried out through communications
between individual NRT member agencies with their RRT members in
the field as needed to support the 0OSC or RPM. Since the NCP
generally describes action tied to the response incident or site,
and the NRT is generally not involved in actions on scene, NCP
discussion of possible NRT activities is not necessary. The idea
of a clearer pre-planned procedure for dealing with an event of
catastrophic or national significance has been discussed, but
decisions have not yet been made as to the form such protocols
might take, when or if they are deemed to be needed.

Another commenter suggested that, in view of the limitation
on United States Coast Guard (USCG) response authority following
the 1987/1988 Department of Transportation (DOT) /EPA Instrument of
Redelegation (May 27, 1988), the second sentence of § 300.110(b)
would be more instructive if the chair of the NRT during
activation was the agency providing the OSC/RPM.

EPA agrees. Who sits as chair or vice chair of the NRT will
depend on which agency provides the OSC/RPM for the particular
response action. It does not necessarily depend on "whether the
discharge or release occurs in the inland zone or coastal zone. "
EPA has certain responsibilities for releases in the coastal zone.
The second sentence in § 300.110(b) has been changed as
recommended by this comment.

It was suggested that § 300.110(h) (3) further clarify who
determines when it is necessary to activate the NRT. EPA
believes that activation of the NRT is adequately described in

§ 300.110(j) and does not need to be outlined additionally in
§ 300.110(h) (3).

Final rule: The second sentence of proposed § 300.110(b) is



revised as follows: "buring activation, the chair shall be the
member agency providing the OSC/RPM."

Nape: Section 300.115. Regional Response Teams.

Proposed rule: This section delineates the roles and
responsibilities of the Regional Response Team (RRT). For
example, proposed § 300.115(b) (2) addressed the activation of the
incident-specific RRT, and how the incident-specific RRT supports
the OSC/RPM when the designated OSC/RPM directs and coordinates
response efforts at the scene of the spill.

Regponse to comments: It was suggested that the NCP more clearly
define the role of the RRT in the remedial program and require

that regional and state remedial managers be informed of the
assistance available from the RRTs. 1In response, EPA believes
that the description of the roles and responsibilities of the RRT
in § 300.115 provides the necessary framework for RRTs to support
RPMs in the remedial program as they traditionally have supported
OSCs. Upon notification and request, the RRT can function the
same way for all response actions, whether they

involve o0il spill or hazardous material releases, and removal or
remedial actions. Experience has not yet shown the need or
usefulness of specific RRT actions in connection with the
implementation of the remedial program as described in the NCP,
while the flexibility exists for them to be involved if a need
does arise.

One commenter suggested that this section should not indicate
that the RRTs are response organizations, but that they are there
to provide advice and assistance to the 0SC, as necessary. In
response, § 300.115 was not intended to portray the RRTs as
response organizations. It indicates that they are the
"appropriate regional mechanism for development and coordination
of preparedness activities before a response action is taken and
for coordination of assistance and advice to the OSC/RPM during
such response actions." The proposed § 300.115(1) (7) indicated,
however, that the standing RRT should "be prepared to respond to
major discharges or releases ocutside the region.” This may have
been somewhat misleading, and has been changed to indicate that
the RRT may provide "response resources" to major discharges or
releases outside the region.

It was also recommended that the RRT support the designated
OSC/RPM of the state response agency without assuming federal 0SC
direction and coordination of all other efforts at the scene of
the release. EPA does not agree with this suggested comment to
§ 300.115(b). An essential purpose of the national response
system is to ensure federal readiness to handle a response which
might exceed local and state capabilities. That being so, the RRT
would generally not be activated unless the federal government was
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needed as the lead in the response. In general, the authorities
under which a federal agency operates require that commitments of
federal resources and personnel be made through particular
channels or command chains. Through specific memoranda of
understanding, state OSC/RPMs could request certain kinds of
federal assistance from individual agencies, but the RRT as a unit
is designed to support a federal 0SC in those situations where the
size or nature of the response calls for a significant federal
presence. (Experience shows that a federal OSC is on scene many
times with no need to activate the RRT.)

Another commenter wanted the following lanquage added to
§ 300.115(c): "If the RRT is activated upon the request of the
state representative to the RRT, then the chair of the incident-
specific RRT may be that representative if the members of the RRT
so agree." EPA does not agree with the comments. Who sits as
chair and co-chair to the incident-specific RRT depends on where
the spill occurred and who provides the OSC/RPM, not who requests
activation of the RRT. Certainly, the state representative will
always be an active member of the incident-specific RRT when a
spill occurs in the particular state, but the chair or co-chair
will usually be the USCG or EPA representative.

Also suggested was the reconsideration of the extension of
§ 300.115(d) to allow for the participation of the Indian tribal
governments on both the standing RRT and on incident-specific
RRTs. Given that there are over 200 federally recognized Indian
communities or groups in Alaska, participation by these entities
on the same basis as the State of Alaska in the planning and
coordination functions of the RRT is not administratively
feasible. The comment stated that this provision should be
modified to allow flexibility in determining how Alaska Native
villages will be represented on the Alaska RRT.

EPA understands the commenter's concern as to the workability
of a large number of Indian tribal governments participating in an
RRT's activities. However, the 1986 amendments to CERCLA added
several provisions for Indian tribal governments to be afforded
the same opportunities as states. Indeed, CERCLA section 126(b)
specifically states that "[{t]he governing body of an Indian tribe
shall be afforded substantially the same treatment as a state with
respect to the provisions of...section 105 (regarding roles and
responsibilities under the national contingency plan...)." It is
consistent with that provision to include Indian communities in
the national response system by having their jurisdictions
recognized in the context of nationwide provisions for response
activities. The proposed NCP language appeared to be the best way
to allow interested Indian tribal governments to determine if the
benefits of RRT membership would be such that they would be
willing to undertake the responsibilities of RRT membership, or if
there is an ad hoc basis, a planning project, or other basis on
which an RRT-tribal relationship might be useful. In some regions,
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an existing inter-tribal or multi-tribal organization might
provide appropriate representation. The language in the proposed
rule was intended to afford these kinds of opportunities.

Furthermore, it was submitted that, for consistency, it would
be much more effective to mandate local government involvement
from the national level, rather than to rely upon each state. The
comments state that due to the impact a local jurisdiction can
experience from a hazardous substance release, it is imperative
that local governments have the ability to participate on the RRT.
EPA agrees that the impacts to a local government from a major
release are substantial, but EPA does not agree that the local
government should be mandated to participate in all RRT
activities. The local governments may attend meetings and may
actively participate in RRT functions through their state
representative. The state representative is generally responsible
for actively representing the interests of the local governments.
If the state representative is pPerforming his/her duties properly,
all local governmental interests will be represented at RRT
functions.

Also, it was suggested that RRT review of LEPC plans should
be conducted only after the plans have been reviewed by the SERC,
as required. EPA agrees that the RRTs will not be able to review
and comment on every LEPC plan within their region. LEPC plans
should be initially reviewed by the states, and if the state
believes that the RRT should also review the LEPC plan, then the
state should request such a review from the RRT.

One commenter wanted the phrase "or participation in"
inserted after "conduct" in § 300.115(1) (8), noting that this
would allow the state RRT representative/SERC the ability to
request RRT participation, within allowable resources. EPA
agrees that the phrase "or participate in" should be inserted
after "conduct™ in § 300.115(i)(8). This would give the RRT more
flexibility in deciding whether it wanted to manage a particular
exercise or training program or simply act as a participant.

Regarding § 300.115(j) (1) (i), one commenter raised the
question of who decides when the OSC's/RPM's response capability
is exceeded. This question does not need to be addressed in the
final rule. The particular OSC/RPN will know when his/her
response capability is going to be exceeded, and that information
will be passed on to the RRT as soon as it is known. 1In
addition, if the agencies on the RRT believe that the response
capability to the OSC/RPM will be exceeded, then they also have
the option of activating the RRT.

There was a request for clarification as to whether a
pollution report satisfies the requirement for written
confirmation of a request for RRT activation under
§ 300.115(3)(2). EPA responds that a written pollution report
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confirming the request to activate the RRT would satisfy the
requirement; the pollution report is the primary means of
providing information during the course of an incident. A
request to activate the RRT should also be confirmed in a letter
from another RRT representative.

Also, it was suggested that § 300.115(k) be expanded to
address the contingency of what happens when a federal lead
agency fails to perform its assigned role. The comment stated
that if this situation occurs, the RRT should be notified and EPA
or the USCG should assume the federal responsibilities.

In E.O. 11735 and E.O. 12580, the President has delegated
certain functions and responsibilities vested in him by the CwA
and CERCLA to various federal agencies. If federal agencies
cannot perform their assigned tasks, such federal agencies may
authorize another agency to perform the task through interagency
agreement or contract. (See also preamble discussion below on
§ 300.130(a).)

Final rule: Proposed § 300.115 has been revised as follows:

1. The second sentence of § 300.115(c) reads: "When the RRT
is activated for response actions, the chair shall be the member
agency providing the OSC/RPM."

2. Section 300.115(i)(7): "Be prepared to provide response
resources to major discharges or releases outside the region."

3. Section 300.115(i) (8): "Conduct or participate in training
and exercises as necessary to encourage preparedness activities of
the response community within the region."

Name: Section 300.120. On-scene coordinators and remedial
project managers: general responsibilities.

Proposed rule: Consistent with the delegation of the President's
response authority to the various federal agencies under Section
2(d)=(f) of Executive Order 12580, proposed § 300.120(b)
specifies when federal agencies other than EPA or USCG shall
provide OSCs and RPMs.

Response to comments: One commenter recommended that proposed

§ 300.120 be divided into two subsections. One subsection would
discuss the responsibilities of an 0SC and the other subsection
would discuss the responsibilities of an RPM. In the commenter's
view, the responsibilities of an 0SC and an RPM do not overlap as
much as was suggested in proposed § 300.120.

Another commenter recommended that a distinction be developed
between actions where the 0SC is in a monitoring role and actions
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where the response is undertaken using a federal funding mechanism
such as the o0il pollution fund established under CWA section
311(k) or the Hazardous Substance Superfund. The commenter stated
that when the response action is federally funded, local
responders "interpret the 0SC's actions as tantamount to a command
role."

In response, the NCP is intended to provide a framework
within which response managers have the flexibility to use their
best judgment, consonant with applicable law, requlation and
guidance. 1In general, the role of the RPM parallels that of the
OSC. Also, in general, the role of the OSC is the same whether or
not the response action is federally funded. The roles as they
are described in the current NCP are accurate, though not very
detailed. EPA feels that the comments are well taken, and that it
might be useful to have somewhat more detailed, separate
descriptions of OSC and RPM responsibilities, and of any
differences in OSC actions depending on whether the response is
federally funded or funded by the responsible party. EPA has
decided not to make such revisions in today's rule but will
explore this matter with other federal agencies and will also
consider developing guidance on this subject.

Another commenter pointed out that a state law may provide a
fire chief with coordination authority over all on-scene
officials, federal, state, and local, and inquired if the local
fire chief's authority is superseded by proposed § 300.120. 1In
addition, the commenter suggested that a conflict can be avoided
if the authority to supersede the local fire chief's authority was
clearly spelled out. Finally, the commenter recommended that
§ 300.120 be amended to permit the OSC to delegate his authority
to a state or local official.

In response, the legal authority of the 0SC to take action to
respond to a discharge or release is section 311(c) of the Clean
Water Act (CWA), 33 U.S.C. § 1321(c) or section 104 of CERCLA.

To the extent that an action of a state or local official to
direct response actions conflicts with actions under federal law
to direct response, the federal law will prevail if there is
federal participation in the response action. However,
circumstances under which an 0SC's authority is changed (local or
state to federal, for example) should be spelled out in federal
and local contingency plans, so that problems with conflicting
authorities do not arise at the scene of a response action.

With regard to the recommendation that § 300.120 be amended
to permit the OSC to delegate his/her authority to a state or
local official, such delegation is allowed only to the extent
authorized by law. There is no mechanism provided under the CWA
for such a delegation. Section 104(d) of CERCLA, however, does
permit certain agencies of the federal government to enter into
contracts or cooperative agreements with a state to undertake, on
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behalf of the United States, actions authorized by section 104 of
CERCLA. Finally, changing § 300.120 to clearly state that the
federal OSC's authority supersedes the authority of the local

fire chief is not necessary because § 300.120 states that the 0SC
", .. directs response efforts and coordinates all other efforts at
the scene ...."

Paragraph (a): ©One commenter recommended that the term
"hazardous waste management facility” used in proposed
§ 300.120(a) (1) be defined since, according to the comment, it is
unclear whether all facilities under the jurisdiction, custody or
control of a federal agency are considered to be hazardous waste
facilities. According to the comment, if all such federal
facilities are "hazardous waste management facilities,"™ the
section should be amended to conform to E.O. 12580. The comment
apparently relates to the following sentence in the proposed rule:
"The USCG shall provide an initial response to the discharges or
releases from hazardous waste management facilities within the
coastal zone in accordance with DOT/EPA Instrument of
Redelegation..."

The comment appears to assume that this section is intended
to apply to all or many federal facilities as that term is used
in section 120 of CERCLA. Instead, the NCP reference to
"hazardous waste management facility” is to its very narrow
meaning within the terms of the DOT/EPA Instrument of Redelegation
(May 27, 1988) dealing with predesignation of Coast Guard and EPA
"“s. For this reason, it is not necessary to define this term in
- NCP.

With regard to § 300.120(a) (2), another commenter
recommended that the term "federally funded" be deleted and "Fund-
financed"™ be inserted, because EPA's authority to undertake
response actions with regard to releases from facilities or
vessels owned, possessed or controlled by other federal agencies
is limited by E.O. 12580. The recommended change is not
necessary since proposed § 300.120(a) (2) provides for an
exception to the general statement of EPA authority for facilities
and vessels under the jurisdiction or control of other federal
agencies. No change is necessary since the exception is
consistent with Executive Order 12580.

¢ One commenter recommended that § 300.120(b)
be amended to indicate which agency would be responsible for
providing O0SCs and RPMs in the case of a release from a Coast
Guard vessel. In addition, the commenter recommended that
"emergencies™ be defined in § 300.120(b) (2).

With regard to the first comment, in accordance with sections
2(e) and (f) of E.O. 12580, the Department of Transportation is
responsible for providing O0SCs and RPMs in the event of a release
from a Coast Guard vessel. As written, proposed § 300.120(b) (2)
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stated that in the case of a federal agency other than the USCG,
EPA, DOD or DOE, the federal agency involved shall provide the 0SC
or RPM. The final rule does not include the USCG in this

§ 300.120(b) (2) so that it is clear that the USCG will respond to
a release from a USCG vessel.

Regarding the second comment, the preamble to the proposed
rule provided a definition of the term "emergencies" for purposes
of the delegations under E.O. 12580 (53 FR 51396). An additional
definition in § 300.120(b) (2) is unnecessary.

Paragraph (c): One commenter stated that the Department of
Defense (DOD) only have removal response authority for incidents
involving DOD weapons and munitions. EPA agrees and has revised
this section to state that DOD will have response authority for
incidents involving weapons and munitions within the control,
custody or jurisdiction of DOD.

s ¢ One commenter stated that while
§ 300.120(d) is supposed to describe the general responsibilities
of OSCs and RPMs, it is primarily concerned with which federal
agency will provide the OSC or RPM. EPA disagrees. In addition to
specifying the agency that provides the 0SC or RPM, § 300.120 also
contains a description of the general responsibilities of 0SCs and
RPMs.

In order to further clarify the general responsibilities of
O0SCs and RPMs, EPA has added langquage to paragraphs (d) and (e) to
make it clear that OSCs and RPMs are responsible for coordinating
and directing responsible parties -- as well as agencies and
contractors -- in their conduct of either federally financed or
non-federally financed (e.g., enforcement) response actions.
Under this authority, OSCs and RPMs may stop or redirect work if,
in their judgment, it appears likely to result in a release or
threatened release of hazardous substances into the environment or
poses an imminent and substantial endangerment to human health,
welfare or the environment.

Paragraph (f): One commenter stated that the role of the
support agency coordinator (SAC) should not be limited to
responding as requested by the OSC/RPM. Both the federal
government and the state government should designate an 0SC or RPM
with parallel responsibilities. EPA believes that it is essential
to have one person in charge and responsible for seeing that the
response action proceeds expeditiously and, therefore, has not
made this change.

¢ Two commenters suggested that the NRT
establish a curriculum for OSCs and RPMs and a certification
process. In response, the NCP is not the appropriate mechanism
for addressing this recommendation. The comments on this topic
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have been forwarded to the National Response Team for further
action as it deems appropriate.

Final ruyle: Proposed § 300.120 is revised as follows:

1. The fourth sentence of § 300.120(a) (1) has been amended by
adding the following: "... except as provided in paragraph (b) of
this section."

2. The last sentence of § 300.120(a) (2) has been amended by
deleting "except those involving vessels" and adding the
following: "except as provided in paragraph (b) of this
section."

3. Section 300.120(b) (2) has been revised by deleting "USCG."

4. Section 300.120(c) has been revised as follows: "DOD will
be the removal response authority with respect to incidents
involving DOD military weapons and munitions or weapons and
munitions under the jurisdiction, custody or control of DOD."

5. EPA has added language to paragraphs (d) and (e) to make
it clear that 0SCs and RPMs are responsible for coordinating and
directing responsible parties -- as well as agencies and
contractors -- in their conduct of either federally financed or
non-federally financed (e.g., enforcement) response actions.

Name: Section 300.125. Notification and communications.

¢ The proposed NCP added the word "notification" to
the title of this section, and moved its location to more
accurately reflect its place in the response sequence. Both the
title and the location change better reflect the importance of the
National Response Center (NRC) in the national response systemnm.

: One series of comments cited potential
confusion about notification procedures -- reporting of spills or
releases -- to any place other than the NRC, since the proposed
NCP, in various places, suggests such alternatives as notifying
EPA or USCG OSCs directly when it is "not practicable" to reach
the NRC. The commenter suggested that the NCP should clarify that
reporting to the NRC is a provision in law, not an option. No
matter how many other places a spill is reported, the

notification must be made to the NRC by the person in charge of
" the vessel or facility, as soon as possible.

EPA agrees with these comments, but believes the language in
§ 300.125 is simple and direct, and makes clear the requirement
for notice to the NRC. Two changes were made in notification
language elsewhere in the rule, however, to emphasize the
commenter's point. 1In Subpart D, § 300.300(b), and in Subpart E,
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§ 300.405(b), identical changes were made to reinforce the
requirement for reporting to the NRC regardless of other reports
or notifications made. The operative sentences will now read:
"If it is not possible to notify the NRC or predesignated 0SC
immediately, reports may be made immediately to the nearest USCG
unit. In any event, such person in charge of the vessel or
facility shall notify the NRC as soon as possible." (New language
underlined.)

It was suggested that more places in the NCP should repeat
the concept that whenever there is doubt as to the size or nature
of a spill or release, or which reporting requirements are
applicable, reporting to the NRC is encouraged. Although
recognizing the potential for confusion, EPA believes that the
rule should state the notification or reporting requirement as
simply and directly as possible, in the proper sequence of actions
delineated by the rule. Other methods, outside of rulemaking,
should be found to make the industry and the general public aware
of these responsibilities. Repeating the concept in various
places with various different wordings has the potential for
additional interpretations, which may be misleading. Some
suggested language described which actions do not meet the
requirements of the law. The final rule describes which actions
do satisfy the statutory requirements.

Also, the commenter recommended that the tone and clarity of
language on reporting requirements in the preamble to the
proposed rule (53 FR 51401, third column) should be included in
the rule itself. EPA believes that these two paragraphs are more
appropriate in a preamble and is repeating them here because of
their importance:

EPA reiterates that statutory and regulatory reporting
requirements are still keyed to discharges of oil and releases of
hazardous substances exceeding a reportable quantity (RQ). EPA is
aware, however, that many notifiers do not have the training or
knowledge to determine if there is an RQ of a substance involved
in a release. Therefore, whenever there is any doubt about
whether a release exceeds an RQ, EPA encourages that the release
be reported to the NRC. Reporting ensures positive referral of
every incident to each federal agency with jurisdiction and/or
regulatory interest.

The NRC is tasked with processing all reports regardless of
the material involved or the reported significance of the
incident. All reports are passed immediately by telephone to the
proper federal response entity and recorded in the NRC data base
at the time of receipt. Public, government, industry, or
academic requests for access to stored data may be made through a
written Freedom of Information Act request to the Chief, National
Response Center, 2100 Second Street N.W., Room 2611, Washington,
DC 20593. \
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One commenter suggested that many people are not aware of the
range of functions for which the NRC is responsible. After
careful scrutiny, EPA has decided that not all the NRC functions
are appropriately listed in a section covering on-scene action,
the intent of § 300.125. However, the basic activities will be
listed in a new entry in § 300.175, Federal agencies: additional
responsibilities and assistance.

One commenter said that § 300.125(b) should not put the
responsibility for the NRC facility/service on the Coast Guard as
a requirement, since support for the NRC is a cooperative federal
effort under Coast Guard lead. EPA agrees and has inserted the
phrase "in conjunction with other NRT agencies,"™ to this section.

One comment cited an error in the commercial phone number
listed in the proposed NCP. EPA agrees; the correct telephone
number is 202-267-2675.

Final ryle: Proposed §§ 300.125, 300.300(b) and 300.405(b) are
revised as follows:

1. Section 300.125(a) has been revised to more accurately
describe the responsibilities of the National Response Center for
notification and communications.

2. Section 300.125(b) has been amended by including the
phrase "in conjunction with other NRT agencies."

3. Section 300.125(c) now includes the correct commercial
telephone number for the NRC: 202-267-2675.

4. The last two sentences in §§ 300.300(b) and 300.405(b) now
read as follows: "If it is not possible to notify the NRC or
predesignated OSC immediately, reports may be made to the nearest
USCG unit. In any event, such person in charge of the vessel or
facility shall notify the NRC as soon as possible."

Name: Section 300.130. Determinations to initiate response and
special conditions.

Proposed rule: Proposed § 300.130(a) authorized EPA or the USCG
to respond to discharges of oil or releases of hazardous
substances, pollutants or contaminants except with respect to such
releases on or from vessels or facilities within the jurisdiction,
custody or control of other federal agencies. This section also

described requirements with respect to certain kinds of releases,
e.g., radiocactive materials.

¢ Paragraph (a): Several commenters
commented that some federal agencies may be unable, due to lack of
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expertise, orientation, or funding, to respond to the threat of
release or actual release of hazardous substances, pollutants or
contaminants at their facilities. Accordingly, the commenters
recommended that EPA and the USCG be given unrestricted response
authority over releases, actual or threatened, at all federal
facilities, except DOD and DOE facilities, and that federal
agencies other than EPA, the USCG and, presumably, DOE and DOD
should only be given lead agency authority if and when they meet
certain minimum standards. One commenter stated that proposed

§ 300.130(a) does not specifically grant authority to a federal
agency to initiate a response, and that the section should grant
this authority. The commenter noted that the executive order
delegating the President's authority under CERCLA grants this
authority, and indicated that § 300.130(a) should reference the
executive order.

In response, EPA disagrees with the commenter's suggestion
that the USCG and EPA should retain unrestricted response
authority over releases at federal facilities. 1In section 115 of
CERCLA, Congress specifically authorized the President to
"delegate and assign any duties or powers imposed upon or assigned
to him" in the statute. By Executive Order 12580 (52 FR 2923,
Jan. 29, 1987), the President delegated to federal agencies and
departments the responsibility and authority for taking most
response actions at non-NPL sites within their jurisdiction,
custody, or control. (EPA believes that the explanation of these
authorities in this preamble is sufficient, and need not be
specifically repeated in the text of the rule.) Moreover, CERCLA
section 120 makes clear that federal agencies are primarily
responsible for the conduct of the RI/FS and remedial action at
federal facility sites that are listed on the NPL. Amending
§ 300.130(a) of this rule to designate USCG and EPA as lead
agencies for responses at federal facility sites would not accord
with these mandates.

At the same time, it is important to note that federal
agencies may request the services of the USCG or EPA on a
reimbursable basis, and the NRT/RRT system provides for quick,
appropriate communication of such requests. Experience to date
has generally shown this to be adequate. A memorandum of
understanding between a federal agency and EPA or USCG would also
be possible to cover both required action and funding procedures,
allowing for EPA and USCG to manage responses under certain
predeternined circumstances.

Some commenters further recommended that federal agencies
should be required to immediately notify the NRC and the
appropriate RRT whenever the federal agencies are unwilling or
unable to respond to a release.

In response, as a threshold matter, the federal agencies and
departments are already required by section 103(a) of CERCLA to
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report all releases of reportable quantities of hazardous
substances to the National Response Center. (Pursuant to section
103(a), the National Response Center notifies the Governor of
each state whenever a report of a release is made with respect to
that state.) In addition, with regard to federal facilities on
the Hazardous Waste Compliance Docket (which includes releases
for which a report is required under CERCLA section 103(a) and
(c)), the federal agencies and departments are required to
conduct a Preliminary Assessment ("PA"), after which EPA will
evaluate whether the release should be listed on the NPL.

As to the specific suggestion of the commenter that federal
agencies may be "unwilling or unable" to respond to certain
releases, it is important to note that pursuant to CERCLA section
115 and E.O. 12580, the federal agencies and departments have
been delegated the responsibility under CERCLA section 104 for
evaluating and taking response actions, as necessary, for most
releases that occur at non-NPL facilities within their
jurisdiction, custody, or control (E.O. 12580, at section 2(d)
and (e)). The federal agencies also have responsibilities for
the conduct of response actions at NPL sites pursuant to CERCLA
section 120. EPA does not believe that a separate reporting
requirement is necessary to address those situations where the
federal agency or department decides that a response action is
not necessary.

In situations where a federal agency experiences some
difficulty in responding to a release, it is the general practice
of the agencies to contact one or more of the sister agencies
that have special expertise regarding the contamination problem
(e.g., the Department of Defense for munitions waste, EPA more
generally). As discussed above, the agencies may request the
assistance of EPA or the USCG on an emergency basis, or enter
into a more general memorandum of understanding. Finally,
federal facility releases are included on the Hazardous Waste
Compliance Docket, and are then evaluated by EPA for possible
inclusion on the NPL; thus, EPA will be aware of significant
releases to which the federal agency or department has been
unable to respond as those releases move through the evaluation
process. In conclusion, it is unnecessary to require the federal

agencies to provide special notice to the NRC as suggested by the
commenter."™

Paragraph (b): One commenter recommended that the first line
of § 300.130(b) (1) be revised by deleting "any oil is discharged®
and inserting "there is a discharge of 0il." The recommendation
is suggested on the grounds that the definition of "discharge™ in
Subpart A does not necessarily include the use of discharge as a
verb. EPA does not agree with this comment.

The commenter pointed out that under section 104(a) (1) EPA,
as the President's delegatee, is authorized to take response
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action when there is a release or threatened release of a
pollutant or contaminant only if the release or threatened release
may present an imminent or substantial endangerment to the public
health or welfare. Therefore, the commenter recommended that
proposed § 300.130(b) (2) be revised to conform to section

104 (a) (1) of CERCLA. 1In response, although "pollutant or
contaminant" is defined for purposes of the NCP to mean any
pollutant or contaminant that may present an imminent and
substantial danger to public health or welfare (see § 300.5), EPA
has made the requested change for purpose of emphasis.

Final rule: Proposed § 300.130 has been revised as follows:

1. Section 300.130(a) has been revised to begin "In
accordance with CWA and CERCLA,..."

2. Section 300.130(b) (2) has been revised to read: "Any
hazardous substance is released or there is a threat of such a
release into the environment, or there is a release or threat of
release into the environment of any pollutant or contaminant which
may present an imminent and substantial danger to the public
health or welfare; or"

Nape: Section 300.135. Response operations.

Proposed rule: This section describes the responsibilities of the
OSC/RPM to direct response efforts and coordinate all other
efforts at the scene of a discharge or release. This section
provides that the first federal official is authorized to
coordinate activities on-scene and to initiate, in consultation
with the OSC, any necessary actions. This official may also
initiate fund-financed actions as authorized by the 0SC.

: One commenter stated that while it is
understood that specific response actions for every situation
cannot be defined, guidance on how a response escalates from local
to federal levels would be helpful. EPA believes that it is not
practicable to provide specific guidance on how a response
escalates from local to federal levels, due to the vast number of
variables that are implicit in every spill scenario.

Referring to § 300.135(b), one commenter said that,
regarding expenditures from the various federal funds, members of
state pollution response agencies should be given the same scope
of action as described in § 300.13%5(b) for the "first federal
official"™ to arrive on scene. The commenter argued that state
response personnel are knowledgeable of "first response"
measures, as well as being familiar with basic cost documentation
procedures. The commenter noted that existing EPA and USCG
procedures are too cumbersome to allow negotiation of a
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cooperative agreement or contract in the initial hours of an
emergency response operation.

EPA acknowledges the fact that state response personnel are
knowledgeable of first response measures as well as basic cost
documentation procedures. EPA and USCG procedures may be
cumbersome in negotiating a cooperative agreement, but these
procedures are necessary in order to maintain control of the two
pollution funds. Under certain situations, the states can be
reimbursed for their costs by the CWA 311(k) fund in accordance
with USCG rules for managing this fund.

Another commenter suggested that, for consistency, the
authority of the first federal official to arrive at the scene of
a release, which is discussed in § 300.135(b), should be
discussed under § 300.130 with the other authorizations for the
initiation of response. EPA disagrees. This discussion is more
appropriate in 300.135(b), because it deals primarily with the
coordination of response activities on scene by the first federal
official.

One commenter indicated that, under § 300.135(d), states
should be encouraged to enter into cooperative agreements for
removals under section 311 of the CWA or under CERCLA. Although
EPA supports the concept, it does not feel it is necessary to add

it as a regulatory requirement. (See also preamble section below
on state involvement in removal actions.)

Another commenter noted that the requirement or expectation
under § 300.135(e) that RPMs will consult with the RRT should not
be promulgated unless the relationship between RPMs, the NRT, and
the RRT has been clarified. 1In response, the relationship between
RPMs, the NRT, and the RRT during remedial actions generally
parallels the relationship between 0SCs, the NRT, and the RRT
during removal actions. These relationships are described in
§§ 300.110, 300.115, and 300.120.

One commenter stated that § 300.135(f) and the definition of
support agency coordinator suggested that the concept of support
agency only applies to CERCLA releases. If so, the reference to
the 0SC advising the support agency for oil discharges, should be
deleted. EPA agrees. By definition, the support agency
coordinator "interacts and coordinates with the lead agency for
response actions under Subpart E of this part." There is no

designation of the use of a support agency or support agency
coordinator under the CWA.

In § 300.135(h), one commenter asked who defines "possible
public health threat?" The commenter contended that although it

is necessary to have some broad language, misunderstandings can be
reduced by more definitive phrases.
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The determinagion of a "possible public health threat" is
made by the OSC/RPM in consultation with other appropriate
agencies. EPA believes that § 300.135(h) appropriately addresses
this point. This section specifically states that assistance is
available from the: Department of Health and Human Services (HHS)
in making the determination of pubiic health threats.

Under § 3G0.135(1), one commenter indicated that there
should be a regquirement that the name of the office designated by
each federal agency to coordinate response should be submitted to
the RRT for inclusion in the regional contingency plan (RCP) and
to the 0SC and State Emergency Response Commission (SERC) for
inclusion in local contingency plans (LCPs) and Local Emergency
Planning Committee (LEPC) plans.

EPA believes that it is important that this information be
passed on to the RRT- and local response agencies. However, it is
not necessary to place this requirement in the NCP. If it was,
EPA should require,.through the NCP, every facility, vessel, etc.,
to provide the.:same information to the RRT and local response
agency. Through their normal contingency planning process, this
information shquld. be readily available to the RRT and local
response agencies.

A commenter npted that under § 300.135(m), it is not clear
when it would be appropriate for an RPM to submit pollution
reports to the RRTa In response, EPA wishes to clarify that the
pollution reports described in § 300.135(m) are prepared for
removal actions; thus, these reports are generally submitted by an
OSC rather than an RPM. EPA has deleted the reference to "RPM" in
this section.

Finally, it was commented that § 300.135(n), which requires
that OSCs/RPMs inform public and private interests and consider
their concerns throughout the response, does not address what kind
of responses are being referenced. Also, this section should
encourage appropriate public and private interests to become
appropriately involved after the first notification and not to
expect the OSC to keep them informed through updates.

In response, EPA believes that specifying the type and size
of the incident response is not meaningful. All incident
responses require some kind of communication between all public
and private parties. Regarding the second part of the comment,
EPA has no authority to require the public and private interests
to contact the ©OSC for information. Keeping the appropriate
interests informed. by the OSCs/RPMs is simply a policy issue and
represents good program practices.

Final rule: Proposed § 300.135 has been revised as follows:
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1. In § 300.135(f), the words "discharges or" have been
deleted. -

2. Section 300.135(j) has been revised to read as follows
(see preamble discussion on § 300.615 (notification)): "The
OSC/RPM shall promptly notify the trustees for natural resources
of discharges or releases that are injuring or may injure natural
resources under their jurisdiction. The OSC or RPM shall seek to
coordinate all response activities with the natural resource
trustees."

3. In § 300.135(m), the reference to "RPM" has been deleted.

Name: Section 300.140. Multi-regional responses.

Proposed rule: This section discusses the procedures to follow in
the event a discharge or release covers more than one
jurisdictional area.

t ¢ Commenters noted that § 300.140 should
clearly state that the OSC responsible for the area in which the
release originated is initially in charge. cChanging 0SCs can be
accomplished after this point. EPA disagrees with the comments.
Sections 300.140(a) and (b) clearly outline OSC/RPM
responsibilities in spill situations when more than one area will
be impacted.

Another commenter pointed out that, in reality, the border
between regions or districts becomes a no-man's land in which
neither wishes to respond. While there can only be one 0SC, the
other affected regions/districts should have a representative at
the command post. EPA disagrees with this comment concerning
command posts and, therefore, has not changed the NCP. At the
time of the spill, a simple agreement between the two
predesignated 0OSCs or RRTS can alleviate this problem.

Another commenter noted that the NCP should reflect the fact
that more than one 0SC can be designated if the area impacted
extends for many miles. EPA disagrees. There should only be one
OSC coordinating the response efforts. The OSC may, however,
utilize a number of OSC representatives to handle the response
efforts in the outlying sections of a large spill area.

Zingl_;ylg: Proposed § 300.140(c) is revised to delete an
inappropriate reference to EPA/USCG agreements.
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Nage: Section 300.145. Special teams and other assistance
available to 0OSCs/RPMs.

Proposed rule: This section describes the special teams that are
available to the OSC/RPM and the availability of the scientific
support coordinator (SscC).

c ¢ One commenter stated that there is no
reason for the title of this section to be changed from "Special
Forces" to "Special Teams." The change only diminishes the role
of the special forces. EPA disagrees. The change does not
diminish the role of the special teams. Tt merely places a title
upon this group of specialized teams that is more commonly used
(i.e., Strike Teams, Public Information Assist Teams,
Environmental Response Teams) .

Another commenter indicated that it may be appropriate to
specifically identify the ATSDR Public Health Advisors and
Emergency Response Branch in this section as a special resource
available to an 0SC, as their availability is not well advertised.
In response, ATSDR's role is not the same as that of a team, which
is a unit organized and specially prepared to respond on call.
ATSDR has both specific authorities for response and special
expertise which might be called upon by an OSC, and thus their
role is like those of other NRT member agencies. These are
outlined in § 300.170. Other means of highlighting their
availability, more appropriate and effective than the suggested
revision to the NCP, would be to ensure that ATSDR activities and
availability are referenced in local plans and 0OSC plans.

A commenter stated that § 300.145(d) should define the
capabilities of a SSC and include what they can be expected to
provide to the 0SC. In response, although the term SSC as used
throughout the NCP implies a single individual, in the case of the
National Oceanic and Atmospheric Administration (NOAA), this
support is in fact provided by a team of experts, several of whom
may be in the field at the same time. This section has been
revised to reflect the capabilities of a SSsc.

Another commenter stated that an 0SC often requires more
information than is available from the responsible party, the
Technical Assistance Teanm (TAT), or the SSC. Provided that the
responsible party is willing to pay for additional scientific
support, the OSC should be allowed to utilize other scientific
experts without opening federal accounts.

In response, the 0SC is allowed to utilize other scientific
experts without opening federal accounts, provided he/she can
convince the responsible party to pay for them. In most
situations, if a particular resource is needed by the OSC/RPM, the
OSC/RPM will request that the responsible party fund the
particular resources. If the responsible party refuses, then the
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only other option the OSC/RPM has is to fund the resource using
federal monies. -

One commenter recommended that the description of the EPA
Radiological Assistance Teams (RATs) in § 300.145(f) should be
moved to the general agency descriptions in § 300.175(b) (2) or
deleted. If this reference is retained, the commenter stated
that something should indicate how the Radiological Response
Coordinator is to be contacted. 1In response, proposed
§ 300.145(f) stated that the EPA Office of Radiation Programs
(ORP) maintains the Radiological Assistance Teams. This section
also stated that the assistance of Radiological Assistance Teams
can be obtained by contacting the Radiological Response
Coordinator. However, it is not explicitly stated that the
Radiological Response Coordinator is located and can be contacted
in ORP. EPA will make the clarification by adding "...in the EPA
Office of Radiation Programs" after "Radiological Response
Coordinator." EPA believes that it is more appropriate to
reference EPA's Radiation Program in § 300.145 rather than
§ 300.175 because the reference directly relates to providing
assistance to the OSC/RPM.

Final rule: Proposed § 300.145 is revised as follows:

l. Section 300.145(d) has been revised to add the following
sentence at the end of the section: "In the case of NOAA, SSCs
may be supported in the field by a team providing, as necessary,

expertise in chemistry, trajectory modeling, natural resources at
risk, and data management."

2. In § 300.145(f), EPA has added "...in the EPA Office of
Radiation Programs" after "Radiological Response Coordinator," in
the next to last sentence.

Nage: Section 300.150. Worker health and safety.

Proposed rule: Section 300.150 requires that each employer at
response actions comply with the requirements of the Occupational
Safety and Health Act of 1970, applicable state laws, and EPA
requlations regarding worker safety and health. Section 300.150
applies to actions taken either by a responsible party or a lead
agency and requires that there be an occupational safety and

health program for the protection of workers at the response
site.

¢ One commenter recommended using the
Incident Command System (ICS) concept as contained in the
Occupational Safety and Health Administration (OSHA) rule to
integrate response activities. In response, EPA notes that
§ 300.150(a) requires that response activities meet the
requirements of 29 CFR 1910.120, Hazardous Waste Operations and
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Emergency Response, promulgated by OSHA, including the ICs concept
(section 1910.120(q)j3)(i)). Executive Order 12196 conveys the
President's mandate that federal agencies comply with OSHA
standards. State applicability is covered as described below.
Routine hazardous waste operations do not require use of ICS.
Thus, no change is needed in the rule, since if the situation
warranted use of the ICS concept, it would already be covered
within the 300.150(a) requirements of the NCP.

The responsibility for assuring worker safety and health at a
response scene is that of the employer. This is stated expressly
in proposed § 300.150(a)(and in final § 300.150(e)). One comment
indicated some confusion as to this requirement, particularly
regarding firefighters involvement during response actions. 1In
response, worker safety and health during response activities is
protected by the regulations cited in this section, whether the
workers are employed by private employers, or federal, state, or
local governments. Federal employees are covered by the OSHA
standards, as stated above. State and local government emplovyees
in the 23 states and 2 jurisdictions which have their own OSHA-
approved occupational safety and health plans are covered by the
state standards which must be comparable to the federal
standards. These states are Alaska, Arizona, California,
Connecticut, Hawaii, Indiana, Iowa, Kentucky, Maryland, Michigan,
Minnesota, Nevada, New Mexico, New York (for state and local
government employees only), North Carolina, Oregon, Puerto Rico,
South Carolina, Tennessee, Utah, Vermont, Virginia, Virgin
Islands, Washington, and Wyoming. State and local government
employees (such as firefighters) in the remaining 27 states (such
as Ohio plus Guam and the District of Columbia) are subject to EPA
regulations identical to OSHA standards for response action
workers under section 126 of SARA and 40 CFR 311. fThe EPA rule
will apply to firefighters by March 6, 1990 for emergency response
(and September 21, 1989 for other relevant activities).

One commenter suggested that proposed § 300.150 be revised to
state that the 0SC should be alert to unsafe work practices and
notify the regional OSHA office when such practices are observed.
EPA agrees that the 0SC may be in a position to observe unsafe
work practices. However, no change is needed because EPA believes
that since workplace safety and health conditions are the
responsibility of the employer, unsafe practices should first be
reported to the appropriate employer because the employer is in a
position to make an immediate correction. If the condition
remains uncorrected, it should be reported to the appropriate
enforcement authority, whether it is federal OSHA, state OSHA, or
EPA, :

Further, highlighting a special responsibility for an 0SC in
this area carries additional implications -- if the OSC fails to
notice the violation, the employer might see that as official
approval of his practice. Also, in general, the NCP sets out an
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organization and framework for generally needed actions and
responsibilities,.within which the 0SC has, and must have,
latitude to exercise his judgment. No section of the plan lists
all possible actions of an 0OSC, however exceptional.

One commenter noted that the National Contingency Plan (NCP)
requires CERCLA actions to directly comply with OSHA standards
(proposed § 300.150), rather than complying only to the extent
those standards are "applicable or relevant and appropriate
requirements" (ARARsS) under CERCLA section 121(d) (2), 42 U.S.C.
9621(d) (2). The commenter questioned why OSHA standards should be
treated differently from other federal statutes.

In response, there are two principal reasons for the
treatment of OSHA standards as non-ARARs in the NCP. First, as
discussed below, Congress appears to have intended that certain
OSHA standards apply directly to all CERCLA response actions.
Second, EPA believes that OSHA is more properly viewed as a
employee protection law rather than an "environmental" law, and
thus the process in CERCLA section 121(d) for the attainment or
waiver of ARARs would not apply to OSHA standards.

However, before addressing those issues in more detail,
review of the comment revealed an inconsistency in the manner in
which OSHA standards are considered under the NCP.. As the
commenter notes, proposed NCP § 300.150 directly requires CERCLA
actions to comply with certain OSHA standards (e.g., 29 CFR Parts
1910, 1926) (53 FR at 51489), while at the same time, the preamble
to the proposed rule included most OSHA standards in EPA's list of
potential ARARs (53 FR at 51448). This situation requires
clarification, because requirements that are promulgated as part

of the NCP are not evaluated for attainment or waiver as part of
the ARARS process.

As a threshold matter, EPA believes that Congress intended
certain OSHA standards (those for response action workers) to be
always applicable to CERCLA response actions. Pursuant to
mandates in CERCLA section 111(c)(6) and SARA section 126, the
Department of Labor has promulgated regqulations that apply
directly to worker safety during hazardous waste operations and
emergency response actions, including CERCLA actions:

(a)... (1) Scope. This section covers the following
operations ...: (i) Clean-up operations required by a
governmental body, whether federal, state, local or other
involving hazardous substances that are conducted at
uncontrolled hazardous waste sites (including, but not
limited to, the EPA's National Priority List (NPL), state
priority list sites, gites recommended for the EPA NPL, and
» i ! . ] I3 ! I ! i : ! . : ! I Ec ’ L] ! ] s l

are conducted before the presence or absence of hazardous
substance has been ascertained.



-46=

29 CFR 1910.120 (emphasis added). Thus, these regulations apply
specifically to the response actions detailed in the NCP, and
compliance with these standards is properly required in the text
of § 300.150.

Other OSHA standards, however, are of general applicability
and were not developed specifically for CERCLA response actions
(e.g., OSHA Construction standards, Shipyard standards,
Longshoring standards, etc.). EPA believes that these general
OSHA standards are essentially workplace standards, designed to
cover occupational exposures; they are properly viewed as
requirements of a "federal environmental law,” and thus do not
come within the scope of ARARS under CERCLA section 121(d) (2).1
Rather, like the requirements of other non-environmental laws,
such requirements would apply of their own force, not through the
CERCLA process. Thus, OSHA standards are no longer included on
the list of potential ARARs. The final NCP package (§ 300.150)
has been modified to reflect this approach, which EPA believes is
consistent with both OSHA and CERCLA.

EPA does not believe that these changes will reduce
compliance with OSHA standards at Superfund sites. The OSHA
standards for response action workers will be met at every CERCLA
site, and the more general OSHA standards will continue be met
where they apply.

EPA notes that there are some standards in OSHA that set
contaminant levels for the workplace (see 29 CFR Part 1910,
Subpart Z, limitations on exposure to toxic and hazardous
substances) that may also be relevant =-- although not applicable
== to the determination of a cleanup level at a CERCLA site (due
to the absence of other standards). In such a case, those
standards may be included among the requirements "To Be
Considered" (TBCs).

In addition, the following changes were also made to proposed
§ 300.150. The statement that “the OSH Act requirements can be
enforced, as appropriate, by the relevant federal or state
agencies," has been removed from the final rule; although the
statement is correct, it is more appropriate for a preamble
discussion. Purther on this point, EPA notes that although OSHA
standards apply to the federal government by Executive Order,
they are not independently enforceable against the federal

1 CERCLA section 121(d)(2) defines potential ARARs as the
standards, requirements, criteria or limitations under "any
Federal environmental law." Note that the 198% NCP -- which did
consider OSHA requirements to be ARARS -- defined ARARS as
"requirements of Federal public health and environmental laws."
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government;2 accordingly, NCP § 300.150(c) has also been revised
to state that the .lead agency should make OSHA programs available
to response action employees, consistent with and to the extent
required by 29 U.S.C. section 1910.120.

The revisions to this section do not reflect any reduced

commitment for compliance with applicable safety and health
requirements, or any reduced responsibility for private employers
to comply with worker protection standards.

Final rule: Proposed § 300.150 has been revised to read as

follows:

(a) Response actions under the NCP will comply with the
provisions for response action worker safety and health in 29
CFR 1910.120.

(b) In a response action taken by a responsible party,
the responsible party must assure that an occupational safety
and health program consistent with 29 CFR 1910.120 is made
available for the protection of workers at the response site.

(¢) In a response taken under the NCP by a lead agency,
an occupational safety and health program should be made
available for the protection of workers at the response site,
consistent with, and to the extent required by, 29 CFR
1910.120. Contracts relating to a response action under the
NCP should contain assurances that the contractor at the
response site will comply with this program and with any
applicable provisions of the OSH Act and state OSH laws.

(d) When a state, or political subdivision of a state,
without an OSHA-approved state plan is the lead agency for
response, the state or political subdivision must comply with
standards in 40 CFR Part 311, promulgated by EPA pursuant to
section 126(f) of SARA.

(e) Requirements, standards, and regulations of the
Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et
seqg.) (OSH Act) and of state laws with plans approved under
section 18 of the OSH Act (state OSH laws), not directly
referenced in subsections (a) through (d) of this section,
must be complied with where applicable. Federal OSH Act
requirements include, among other things, Construction
Standards (29 CFR Part 1926), General Industry Standards (29
CFR Part 1910), and the general duty requirement of section
S(a) (1) of the OSH Act (29 U.S.C. 654(a)(1)). No action by

2 - '

Federal Emp. for Non-Smokers' Rights v. U.S., 446 F.Supp.
181 (DDD.C. 1978), m 598 P.zd 310 (D.C-Ciro), Ml

444 U.S. 926.
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the lead agency with respect to response activities under the
NCP constitutes an exercise of statutory authority within the
meaning of section 4(b) (1) of the OSH Act. All governmental
agencies and private employers are directly responsible for
the health and safety of their own employees.

Name: Section 300.155. Public information and community
relations.

Proposed rule: This section stated that 0SCs/RPMs and community
relations personnel should ensure that all appropriate public and
private interests are kept informed when an incident occurs. This
section also stated that an on-scene news office be established

to coordinate media relations and to issue official federal
information on an incident.

Response to comments: A commenter noted that there are three
types of media coverage during an emergency: newspapers, radio,
and television. The comment suggested that television is most
problematic to those responding to an incident and that this
section did not address how to coordinate a response with
televised coverage of the incident.

In response, EPA believes that the rule appropriately
addresses the ;ggpgng;bil;&x to provide information about an
incident. It is not necessary or appropriate to include details
in the NCP of different approaches to different media. 1In a
separate effort, however, the NRT is considering additional
guidance and support for incident specific response teams in
implementing public information procedures.

Another commenter noted that the community relations
requirements referenced in § 300.155 are all from Subpart E. The
comment questioned whether any community relations requirements,
other than those specifically stated in § 300.155, apply to
responses to discharges of oil.

In response, § 300.155 appears in Subpart B, which is the
basic responsibility and organization for response which
underlies the entire NCP, thus including response toc discharges
of oil under Subpart D. The public information and community
relations requirements outlined in 300.155 are those generally
applicable to all responses, and generally sufficient for
emergency or relatively short term response actions such as those
encountered in oil responses as covered in Subpart D. Responses
under Subpart E, however, include long term actions at hazardous
waste sites, and for these, there are specific and detailed
requirements for community information and involvement in
decision-making over the course of a response which may include
removal or remedial actions carried out over a considerable
period of time. These community relations provisions might be
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applicable in a long term cleanup that followed an emergency
release, hence the cross references linking the basic or minimal
requirement to the more detailed program which is mandatory for
long term responses, but optional for emergency or short term
responses.

Final rule: EPA is promulgating the rule as proposed.

Nape: Section 300.160. Documentation and cost recovery.

Proposed ryle: Section 300.160 discusses the procedures for
documentation of cost recovery for a response action. Section
300.160(a) states that an accurate accounting of federal, state
or private-party costs incurred for response actions can be
supported with an OSC report as required by 300.165 for all major
releases and Fund-financed removals. Section 300.160(c) states
that "Federal agencies are to make resources available, expend
funds, or participate in response to discharges and releases
under their existing authority," and adds, "The ultimate decision
as to the appropriateness of expending funds rests with the
agency that is held accountable for such expenditures" (53 FR
51490). Section 300.160(d) is a new section of the proposed NCP
incorporating 1986 amendments to CERCLA that state that
responsible parties are liable for the costs of any health
assessment or health effects study conducted under the authority
of CERCLA section 104(i). 1In addition, the preamble to the
proposed NCP discussion of § 300.160(d) detailed the types of

studies for which responsible parties are held liable (53 FR
51402).

Response omme : Several commenters requested that EPA
elaborate in the preamble discussion of § 300.160 on what are
"standard EPA procedures for cost recovery" as stated in the
proposed rule (53 FR 51490). One asked that EPA propose a list of
guidance documents for cost recovery procedures. Another asked
that EPA make available its list of standard cost-recovery
procedures for public comment. Another asked that EPA
circumscribe cost recovery to those studies which are determined
to be appropriate or necessary. In a related comment, one group
asked that the NCP clarify the scope of costs recoverable and
recognize that OSC reports are a poor method of documenting those
costs. This commenter asked for clarification on the involvement
of the RRT or NRT in cost recovery activities for remedial
actions, and an explanation given for their involvement. Another
asked that § 300.160(a) apply to oil discharges.

Most comments summarized above requested discussion of
procedures for and staff participation in cost recovery that more
properly belongs in EPA guidance rather than in the NCP. The
preamble to the proposed NCP discussion of section 300.160(4)
detailed the kinds of studies that are eligible for cost recovery.
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Including guidance documents in the NCP, or including information
normally reserved for these guidance documents, would produce an
unwieldy NCP, and require constant revision as Agency guidance and
policy procedures change over time. In addition, EPA is
developing a regulation that will provide for recovery of direct
and indirect costs under CERCLA. That rulemaking will address the
comments summarized above.

0il discharges are not included under the provisions of
§ 300.160(a), but are referred, through § 300.160(b), to
§ 300.315, the documentation and cost recovery section of Subpart
D. The cost recovery and documentation processes for oil
discharges are, by intent, somewhat different from those for
hazardous substance release responses. Including oil discharges
under the provisions of § 300.160(a) would subject them to
conflicting cost recovery and documentation provisions. In
addition, oil spills are statutorily exempt from the provisions of
CERCLA, and come under the authority of the CWA.

One commenter stated that granting power to authorize
expenditure of federal funds to the agency responsible for the
response action represented preferential treatment for federal
agencies who are PRPs that is not extended to private parties.

In response, the purpose of § 300.160 is to describe
authority for expenditures in cases where federal agencies assist
in a non-federal response, such as a coastal oil spill where no
federal lands are affected. Their activities may be a mix of
activities which they are required to undertake under their own
authorities, and activities which they undertake as requested in
support of an OSC (or RPM). The latter activities may be
reimbursed from the Fund, later to be reclaimed from the
responsible party (PRP) by the Fund-managing agency. The
commenter appears to misinterpret this section as applicable to
situations when the federal agency is itself a PRP. It is not.
If a federal agency were participating in a response for which it
was the responsible party, no reimbursement from the fund would
be allowed. These provisions are amply covered in the appropriate
fund-management regulations. Thus, since there is no
preferential treatment allowed or inferred for federal agencies
over non-federal PRPs, no change is necessary.

Final rule: Proposed § 300.160 is revised as follows:

1. In § 300.160(a)(2), the cross-reference to § 300.165 in
the last sentence is modified.

2. Proposed § 300.160(a)(3) is revised as follows (see
preamble discussion on § 300.615 (notification)): "The lead agency
shall make available to the trustees of affected natural resources
information and documentation that can assist the trustees in the
determination of actual or potential natural resource injuries."
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Name: Section 300.165. OSC reports.

: Section 300.40(a) of the existing NCP requires the
OSC to submit to the RRT a complete report on a response action
within 60 days after the conclusion of a response to a major
discharge of oil, or a major hazardous substance, pollutant or
contaminant release, or when requested by the RRT.

Proposed rule: Proposed § 300.165(a) required the submission of
the 0SC report within 90 days (rather than 60 days) of the
conclusion of the response action or when requested by the RRT.
Additionally, the RRT must review the OSC report and forward a
copy of the report with the RRT's comments to the NRT within 30
days of receiving the 0SC report.

Response to comments: Paragraph (a): A commenter recommended
that OSC reports be approved by EPA prior to distribution to the
RRT. EPA notes in response that the NCP deals with the
distribution of OSC reports for the purposes of the NRT/RRT/OSC
national response system. The OSC reports may be used for
individual agencies' own management information purposes as well,
but a primary purpose of these reports is to allow prompt
knowledge of lessons learned, frank discussion of any problenms,
and timely and effective consideration of improvements or cautions
which need to be shared throughout the system. Pre-screening by
EPA (or other agency providing the 0SC in question) would impede
the timeliness of such reports, and perhaps diminish the immediacy
of concerns which are intended to be conveyed to other responders.
Thus, no change has been made in response to this comment.

Another commenter recommended that the 0SC distribute the 0SC
report -to the state representative to the RRT. This change is
unnecessary. The state representative to the RRT has access to
such reports through the mechanism set up by each RRT to make 0SC
reports available to each member of the RRT. Therefore, the 0SC
would be duplicating the mechanism already created. In addition,
there is no apparent reason why the state representatives should
receive a copy of the OSC report directly from the OSC while the
other members of the RRT receive a copy from the RRT.

One commenter stated that the 0SC report deadline is
unworkable because the vast differences between response actions
and the degrees of complexity that they may entail dictate that
varying amounts of time may be needed to complete an OSC report.
Cost recovery actions, noted the commenter, may also dictate a
specific deadline for report submission. The commenter also
stated that the original intent of this requirement should be
reexamined by the NRT and the RRT. To address these problems, the
commenter recommended that after-action reports be required
instead of OSC reports, and that no deadline for these reports be
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imposed on the 0SCs. For those actions which are of significant
size or nature, or at the request of the RRT or NRT, the commenter
recommended that the OSC/RPM submit an executive summary which
addresses the four existing requirements of the NCP. The
commenter suggested that the deadline for this summary should be
determined by the NRT or the RRT requesting it.

Recognizing that 0SCs have extensive responsibilities and
that response to discharges or releases is a higher priority than
writing the OSC report, EPA proposed to extend the deadline for
submission of the report from 60 days to 90 days after completion
of the response. After considering the comments on this proposal,
EPA agrees with the commenter that even this deadline for
submission of the 0OSC report may be unworkable. Therefore, the
final NCP now requires submission of the report within one year of
the completion of removal actions or when requested by the RRT.
EPA believes that the change provides needed flexibility while
ensuring that RRTs are able to get reports sooner, if necessary.
Although the deadline has been extended, EPA still expects that
OSC reports will be written as soon as practicable. Generally,
for removals of short duration (e.g., lasting less than 30 days),
OSC reports should be available within six months of completion of
the removal action because there is less to report.

EPA does not agree, however, that cost recovery actions need
dictate the deadline for submission or the contents of the report.
The purpose of the OSC report is to summarize the activities at
the site and the lessons learned. It should be similar to the
executive summary described by the commenter except that it should
cover, briefly, all of the topics listed in § 300.165(b). Detailed
information regarding day-to-day events may be found in the
administrative record, the pollution reports, the site log book,
and the 0OSC log book. At the completion of site activities,
these information sources are maintained in the site file at the
regional office. 1In the event a detailed review of site
activities is necessary (e.g., for cost recovery purposes), the
information can be obtained through the regional office. The OSC
report should not attempt to include or duplicate all of this
other information but rather should reference and summarize it.

One commenter stated that EPA should broaden this section to
apply to situations other than "major® discharges or releases. 1In
response, EPA does not agree that 0SC reports should be required
for every action that responds to a discharge or release. EPA
notes, however, that § 300.165 provides that reports on response
actions other than to major discharges or releases will be
submitted when requested by the RRT.

One commenter noted that it is unclear why § 300.165
involves RPMs if it is limited to removal actions. In response,
RPMs are referenced in § 300.165 because removal actions
sometimes occur at NPL sites (e.g., a fire may have started at a
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site where a remedial action is planned or is being conducted);
therefore, the RPM may actually submit the OSC report.

Paragraph (c): A comment relating to § 300.165(c) (1) (viii)
noted that in the case of a large spill the damage assessment

process will continue beyond the proposed 90-day time limit for
submission of the 0SC report. Therefore, the commenter states
that § 300.165(c¢) (1) (viii) should include a "qualifying
statement" concerning natural resource damage assessment activity.
In response, EPA notes that the deadline for submitting 0SC
reports is now one year. Moreover, the OSC report need only
observe that damage assessment activity is ongoing despite the
conclusion of the response action. A qualifying statement,
therefore, is not necessary.

One commenter argued that the 0SCs should not comment on
natural resource injuries or trustee activities. The commenter
believed that 0SCs lack expertise in natural resource fields and
could inadvertently make statements that might affect trustee
efforts to recover damages through litigation. The commenter
wanted paragraphs (vii) and (viii) deleted from the OSC report
format in 300.165(c)(1). Another commenter stated that the phrase
"documentation shall be sufficient to provide...impacts and
potential impacts to the public health and welfare and the
environment" seems to imply that damage assessment is an 0SC
responsibility. The commenter argued that responsibility for
this complicated process should rest with the federal trustees,
not with the 0SC. The commenter noted that this point should be
clarified in the NCP.

In response to the commenters that expressed concern that
0SCs would be commenting on natural resource injuries or
conducting damage assessments of natural resources, EPA believes
that the commenter misinterpreted the intent of this requirement.
0SCs are simply documenting the notification to trustees of
natural resource damage or potential damage and then listing any
activities taken by the trustees at the site. EPA believes that
it is an important component of the report and does not believe
the requirement should be eliminated. However, EPA does find that
the wording in §§ 300.165(c) (1) (vii) and (viii) may be misleading

and has changed it in today's rule to more accurately reflect the
stated intent.

A comment relating to §§ 300.165(c)(4) (iii) questioned if the
0SC is required to comment on plans developed by LEPCs and SERCs
under section 303 of SARA, and recommended that
§§ 300.165(c)(4)(iii) be amended to make it clear that 0SCs should
only recommend changes if those plans are in conflict with the 0SC
plans. 1In response, EPA believes that §§ 300.165(c) (4) (iii) does
not require review of all section 303 plans. The subsection
requires the 0SC to make recommendations relating to the section
303 plans "as appropriate."™ Such recommendations are only
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appropriate if the section 303 plans are inconsistent with the
NCP, RCP or 0OSC plan since the OSC is not authorized by any
statute or regulatioh to review section 303 plans. Accordingly,
the recommended change seems unnecessary.

Fipal rule: Proposed § 300.165 is revised as follows:

1. The first sentence of § 300.165(a) has been changed from
"Within 90 days after completion of removal activities...," to
read: "Within one year after completion of removal
activities...",.

2. Section 300.165(c) (1) (vii) has been changed to read:
"Content and time of notice to natural resource trustees relating
injury or possible injury to natural resources."

3. Section 300.165(c) (1) (viii) has been changed to read:

"Federal or state trustee damage assessment activities and efforts
to replace or restore damaged natural resources."

Nage: Section 300.170. Federal agency participation.
Proposed ryle: Proposed § 300.170 described general

responsibilities of federal agencies within the National Response .
System.
R o : Under § 300.170, a commenter requested

clarification of the responsibilities of federal agencies with
respect to reporting of releases of hazardous substances, as
compared to pollutants, or contaminants or discharges of oil, from
facilities or vessels which are under their jurisdiction or
control. EPA has revised this section to clarify the applicable
reporting requirements.

Final ruyle: Proposed § 300.170(c) is revised as " follows:

l. Section 300.170(c) has been modified as follows: "All
federal agencies are responsible for reporting releases of
hazardous substances from facilities or vessels under their
jurisdiction or control in accordance with section 103 of CERCLA."

2. Section 300.170(d) has been added as follows: "(d) All
federal agencies are encouraged to report releases of pollutants
or contaminants or discharges of ocil from vessels under their
jurisdiction or control to the NRC."
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Name: Section 300.175 Federal agencies: additional
responsibilities and assistance.

Existing rule: 40 CFR 300.23. This section described federal
agencies' capabilities and expertise related to preparedness
planning and response, consistent with agency capabilities and
legal authorities.

Proposed rule: The proposed revisions emphasized the leadership
roles of EPA and the USCG, added the Nuclear Regulatory Commission
to the list of federal agencies described, and revised and updated
some the other agencies' capabilities and expertise.

Re se c : Paragraph (b): A commenter suggested adding
language to § 300.175(b) regarding the staffing and
administration of the National Response Center (NRC) by the USCG.
It was also suggested to add to each of the other agencies'
organizational roles, language concerning communication
procedures and specialized services and funding for NRC
operations.

In response, EPA has added a description of the capabilities
and expertise of the NRC to § 300.175(b) (15). EPA does not
agree, however, that it is necessary to add language regarding
organizational roles, communication procedures, etc., to the
descriptions of the other federal agencies. Section 300.175
provides a brief generalized description of individual agency's
expertise in preparedness planning or response actions,
consistent with their legal authorities and capabilities. It is
not meant to cover specific details of completing these
activities. Further, § 300.125 has been revised to read: "The
Commandant, USCG, in conjunction with other NRT agencies, shall
provide the necessary personnel, communications, plotting
facilities, and equipment for the NRC." In addition, if
specialized services are needed by a particular agency, this,

along with any appropriate funding, should be handled by a
memorandum of understanding.

A commenter recommended adding to § 300.175(b) (1), a
reference to the Coast Guard's authority to enter into cooperative
agreements pursuant to section 311(c) (2) (H) of the CWA or section
104 (d) of CERCLA. EPA has added such language.

One commenter questioned whether entering into a contract or
cooperative agreement with the appropriate state in order to
implement a response action applies only to remedial actions. If
not, the follow1ng statement is recommended: "Coast Guard OSCs

should be included in negotiating agreements for emergency
responses."

In response, provisions of Subpart B (and thus "negotiating
agreements or contracts for response actions") generally apply to
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both removal and remedial actions: therefore, no change is
necessary. As a practical matter, in the timeframe of an
emergency response, or urgent need for a removal action,
negotiating such an agreement for the particular event or place
might take more time than the immediate situation allowed.
Generic standing agreements for certain kinds of situations could
be negotiated in advance. In general, however, proper contingency
planning can meet mutually satisfactory emergency needs if state,
local, and 0OSC plans show the same agreed-upon dispositions of
resources and responsibilities and provide for appropriate levels
of decision-making covering various kinds of incidents.

Under § 300.175(b) (3), it was recommended to add language to
clarify EPA responsibilities to address the immediate short-term
evacuations that are often the norm in hazardous chemical
responses. EPA does not agree. This appears to be a specific
responsibility which would be best handled in a FEMA policy or
guidance document.

Under §§ 300.175(b) (4) and b(5), one commenter requested
clarification of the specific responsibilities of Department of
Defense and Department of Energy OSCs concerning releases of
hazardous substances, pollutants, and contaminants, and discharges
of oil. The responsibilities of 0SCs from all federal agencies
are the same, as described in § 300.120 and elsewhere in the NCP.

One commenter suggested that language be added to
§ 300.175(b) (4) to clarify that consistent with CERCLA section
120(e) (4) (A), the EPA administrator has the ultimate authority
with respect to selecting remedial actions for DOD facilities on
the NPL. While the suggested addition is correct, EPA does not
believe this section is the appropriate place for it. This item
will be adequately covered in Subpart K.

Another commenter suggested that EPA add language to
§ 300.175(b) (4) to identify the availability of Army Explosive
Ordinance Demolition (EOD) units (for explosives, nerve agents,
etc.). EPA believes that access to this expertise is limited by
DOD authorities and should not be included.

Under § 300.175(b)(7), a commenter suggested a change to add
a reference the capabilities of the Department of Commerce (DOC)
with respect to National Marine Sanctuary ecosystems. EPA has
made the suggested change.

Under § 300.175(b) (9) (i), a commenter suggested a change to
clarify the responsibilities of the Fish and Wildlife Service.
EPA agrees with the suggested change.

Under § 300.175(b) (10), a commenter recommended expanding the
section to describe the Department of Justice's (DOJ) role in
litigation and the information that DOJ needs to negotiate or
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pursue a court action. EPA does not agree with the proposed
change because the NCP is not the appropriate document for this

purpose.
Final rule: Proposed § 300.175 is revised as follows:

1. The following sentence has been added to § 300.175(b) (1):
"The USCG may enter into a contract or cooperative agreement with
the appropriate state in order to implement a response action."

2. Section 300.175(b) (7) has been changed to add a reference
to the national marine sanctuary ecosystems.

3. Section 300.175(b) (9) (i) has been changed to read as
follows: "Fish and Wildlife Service: anadromous and certain
other fishes and wildlife, including endangered and threatened
species, migratory birds, and certain marine mammals; waters and
wetlands; contaminants affecting habitat resources; and laboratory
research facilities."

4. Section 300.175(b) (15) has been added describing the
capabilities and expertise of the National Response Center.

Name: Section 300.180. State and local participation in
response.

: This section described general responsibilities of
state and local governments for response activities.

Responge to comments: Paraqraphs (a) and (¢): Under

§ 300.180(a), a commenter suggested allowing each RRT to determine
an appropriate number of seats to assign to each state within its
jurisdiction. EPA disagrees with the suggested change. While it
is recognized that states may assign tasks to a number of
different state agencies, it is imperative to have one
spokesperson for the state as the official representative on the
RRT. As many state representatives as desired may attend the RRT
meetings. Under § 300.180(a), a commenter recommended adding
"OSC" in addition to RPM for state-lead response actions. EPA
agrees with the recommended change.

Another comment asked two questions: under § 300.180(c), what
is meant by facilities not subject to response actions under the
NCP, and is this section consistent with § 300.3(a)(2). In
response, EPA agrees that the two cited sections should be
consistent, and is revising the language in § 300.180(c) to read:
"For facilities not addressed under CERCILA..."

¢ One commenter indicated that the NCP should
enable federal facilities to issue cooperative agreements to
states to carry out remedial investigation, feasibility study,
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remedial action and remedial design activities. It was suggested
that § 300.180(d) be modified to provide for this. EPA
recognizes that federal agencies may cooperate with states in
completing federal facility response activities. This will be
adequately covered in Subpart K and does not need to be included
in this section.

Paragraph (e): Under § 300.180(e), a commenter recommended
that state and local public safety organization response efforts
should be consistent with containment and cleanup requirements in
the NCP. EPA agrees and has made the recommended change.

Final rule: Proposed § 300.180 is revised as follows:

1. The first sentence of § 300.180(c) is revised to read:
"For facilities not addressed under CERCLA...."

2. Section 300.180(e) has been changed as follows: "Because
state and local public safety organizations would normally be the
first government representatives at the scene of a discharge or
release, they are expected to initiate public safety measures
that are necessary to protect public health and welfare and that
are consistent with containment and cleanup requirements in the
NCP, and are responsible for directing evacuations pursuant to
exlstlng state or local procedures."

Name: Section 300.185. Nongovernmental participation.

Proposed rule: Proposed § 300.185, based on existing § 300.25,
encouraged involvement by industry groups, academic organizations
and others in response operations. This section also specified
that contingency plans should provide for the direction of
volunteers by the OSC or other federal, state or local officials.

Regsponse to comments: A commenter suggested changing § 300.185 so
that the OSC/RPM does not have the discretion to involve
volunteers in on-site activities associated with hazardous
substance response operations. EPA disagrees with this
suggestion. This section provides adequate safequards for the use
of volunteer personnel, including restrictions from on-scene
operations as necessary.

A change was suggested to make this section consistent with
the authorxty of the scientific support coordinator (SSC) as
stated in § 300.145(d)(2). EPA agrees and has made the change.

A commenter requested that the NCP further define strategies
for dealing with cases involving multiple authorities. EPA
disagrees with the recommended change. The situations involving
multiple jurisdictions and authorities should be handled under the
appropriate contingency plan, i.e., the RCP or OSC plan.
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Final rule: The.last sentence of proposed § 300.185(b) has been
changed to read as follows: "The SSC may act as liaison between
the 0SC/RPM and such interested organizations."
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SUBPART C -- PLANNING AND PREPAREDNESS

Historically, the NCP has provided for federal planning and
coordination entities and for federal contingency plans. Although
there has previously been no federal requirement for state and
local planning, the NCP has always provided for coordination with
such entities and plans where they exist. However, SARA Title III
now requires the development of a state and local planning
structure and local emergency response plans.

Title III provides the mechanism for citizen and local
government access to information concerning potential chemical
hazards present in their communities. This information includes
requirements for the submission of emergency planning information,
material safety data sheets and emergency and hazardous chemical
inventory forms to state and local governments, and for the
submission of toxic chemical release forms to the EPA. Title III
also contains general provisions concerning local emergency
response plans to be developed by local emergency planning
committees (LEPCs), emergency training, review of emergency
systems, trade secret protection, providing public access to
information, enforcement, and citizen suits. Regulations
implementing Title III are codified at 40 CFR Subchapter J. EPA
will reference Title III and these regulations in Subpart C where
appropriate.

The proposed NCP states that in developing OSC contingency
plans, the 0SCs shall coordinate with State Emergency Response
Commissions (SERCs) and Local Emergency Planning Committees
(LEPCs) affected by the OSC area of responsibility. The OSC plans
shall provide for a well coordinated response that is integrated
and compatible with all appropriate response plans of state, local
and other non-federal entities, and especially with Title III
local emergency response plans.

The following sections discuss comments received on the
proposed Subpart C and EPA's responses.

Name: Section 300.200. General.

Existing rule: Subpart D - Plans (300.41). Subpart D of the 1985
NCP required, in addition to the National Contingency Plan (NCP),
a federal regional plan be developed for each standard federal
region, Alaska, and the Caribbean, and, where practicable, a
federal local (i.e., OSC) plan also be developed. The purpose of
these plans is coordination of a timely, effective response by
various federal agencies and other organizations to discharges of
oil and releases of hazardous substances, pollutants and
contaminants in order to protect public health, welfare, and the
environment.
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Proposed rule: The equivalent section to Subpart D in the 1985
NCP, is found in_ Subpart C of today's rule. This subpart
summarizes emergency preparedness activities relating to oil,
hazardous substances, pollutants and contaminants; describes the
federal, state, and local planning structure; provides for three
levels of federal contingency plans; and cross-references state
and local emergency preparedness activities under SARA Title III.

Response to comments: A commenter stated that the planning
activities referred to in Subpart C apply to both oil and

hazardous substances response activities, not to "hazardous
chemicals and substances only" as provided in the proposed rule.
EPA agrees with this commenter. As stated in the 1985 NCP, all
federal, state, and local contingency plans must deal with
emergency preparedness and response activities related to
discharges of oil and releases of hazardous substances,
pollutants, or contaminants.

Fipal ryle: Section 300.200 is revised to read, "This subpart
summarizes emergency preparedness activities relating to
discharges of oil and releases of hazardous substances,
pollutants, or contaminants..."

Name: Section 300.205. Planning and coordination structure. ~

Proposed rule: The SERC in each state is to establish local
planning districts, appoint LEPCs, and supervise/coordinate their
activities. The SERC must also establish information management

procedures and appoint an individual to serve as the coordinator
for the information.

Regsponse to compents: A few commenters suggested that

§ 300.205(c) make reference to § 300.115(h) to ensure coordination
of the RRT with the SERC. Section 300.205(b) references

§ 300.115 as the description of the RRT's responsibilities.
Section 300.115(h) states that the state's RRT representative
should coordinate with the SERC. Since it has already been
stipulated that the RRT as part of their responsibility coordinate

with the SERC, there is no need to reiterate that statement in
§ 300.208(c).

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.210. Federal contingency plans.

¢ This section describes the three levels of
federal contingency plans and makes reference to Title III plans.
See also general description in introduction above.
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Response to comments: 1. SARA Title III. Several commenters .
suggested that all references to SARA Title III should be

eliminated from the NCP in that SARA Title III establishes new,
completely separate requirements to report to state and local
emergency planning officials, which are totally unrelated to the
CERCLA process. Another commenter, however, supported the
complete incorporation and integration of Title III provisions
with other notification, spill prevention and preparedness
sections in the NCP. One commenter recommended that EPA make a
clear distinction between the NCP preparedness activities and
Title III requirements.

A major objective of both the NCP and SARA Title III is to
increase public protection by developing response plans to deal
with releases of cil and hazardous substances to the environment.
Eliminating from the NCP all references to SARA Title III could
lead to duplication of effort by federal, state and local
governments regarding contingency planning. It could also cause
confusion because the NCP would not provide a complete picture of
the federal/state/local planning structure.

2. Clarification of coordjination procedures. Some comments

stated that the NCP should be revised to include procedures for
coordinating emergency response planning amongst LEPCs, OSCs, RRTs
and the NRT. EPA has considered this comment and is not including
such language in the final rule. The NCP is not intended to be a .
detailed procedural guidance document and such coordination should
be left to the discretion of the coordinating parties to provide
greatest flexibility to address regional, state and local
variations. Other guidance on planning and plan coordination is
available, e.g. "Hazardous Materials Emergency Planning Guide,"
National Response Team, NRT-1 (March 1987), "Criteria for Review
of Hazardous Materials Emergency Plans,"” National Response Team,
NRT-1A (May 1988) and "Technical Guidance for Hazards Analysis,"
EPA, DOT and FEMA (December 1987), through the National Response
Team (NRT) member agencies.

3. Natural resources trustees and DOD and DOE OSCs. A few
commenters suggested that § 300.210 be expanded to require that
natural resources trustees and DOD and DOE 0SCs be identified.
Section 300.210 states that "RCPs [Regional Contingency Plans]
shall follow the format of the NCP and coordinate with state
emergency response plans, 0SC contingency plans, . . ." The NCP
and OSC contingency plans stipulate that the trustees of natural
resources, as well as DOD and DOE 0SCs, should be identified.
Therefore there is no need to further state that in § 300.210.

4. 0SC jurisdictional boundaries. Another commenter stated
that determining the OSC jurisdictional boundaries based on Title
III district boundaries is not appropriate. EPA agrees. The
language in the proposed NCP reads that "jurisdictional boundaries ’
of local emergency planning districts . . . shall, as appropriate
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be considered in determining OSC areas of responsibilities."
Thus, the proposed NCP does not require the 0SC jurisdictions to
be based on Title III local planning district boundaries, and
there will be no change in the final rule.

5. Co i io . A few
commenters feel that it would be burdensome for RRTs or 0OSCs to
coordinate their plans with the Title III local emergency response
plans. They feel the drafters of Title III local emergency
response plans should ensure that their plans coordinate with the
OSC and RRT plans.

Other commenters recommended that the RRT be encouraged to
advertise the availability of copies of the RCP to local emergency
pPlanning committees. One commenter suggested that the state
should ensure the coordination of local plans with the 0SC plan.
Another stated that the NCP should be revised to indicated that
drafters of Title III local plans should coordinate their plans
with federal plans, not the other way around. Finally, another
commenter noted that, for consistency, procedures for a LEPC to
submit a plan to the RRT for review should be included in
§ 300.215(d), and that these procedures should require submission
through the SERC.

EPA considers the coordination of the 0OSC plans with the
Title III plans to be important. OSCs must be knowledgeable of
local response groups and their response capabilities in order to
prepare reliable and useful plans and to respond to incidents in
their districts. The jurisdiction of some 0SCs may include
several Title III local planning districts, and the 0SCs must
ensure that their plans do not conflict with, but complement the
Title III plans. A few people commented that language should be
added proposing that the Title III local planning committees
coordinate their plans with those of the 0SCs. Section 300.215(a)
already includes such language.

EPA also believes that the coordination through the SERC of
regional plans with the Title III plans, to the greatest extent
possible, is fundamental to the planning process.

Fipal ruyle: Proposed § 300.210(b) is changed to add the following
sentence before the last sentence: "Such coordination should be
accomplished by working with the SERCsS in the region covered by

the RCP."
Nage: Section 300.215. Title IIT local emergency response plans.
Proposed ruyle: See general description in introduction above.

c e : A commenter stated that § 300.215 should be
revised to include comments regarding non-catastrophic event
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response. EPA disagrees with this commenter since Title III
addresses all releases, catastrophic as well as non-catastrophic.
Section 304 of Title III requires the reporting of a releases in
excess of a reportable quantity of a extremely hazardous substance
or a CERCLA hazardous substance to the SERC, LEPC, and the
NRC(where appropriate). These federal, state, and local

officials will then respond to that report as appropriate.

Another commenter suggested that § 300.215 should be
expanded to include procedures for a LEPC to submit a plan to the
RRT for review. EPA has considered this comment and is making a
revision in the final rule.

Final rule: Proposed § 300.215 is revised as follows:

1. Section 300.215(d) is revised to add the following last
sentence: "This request should be made by the LEPC, through the
SERC and the state representative on the RRT."

2. In the first sentence of § 300.215(e) (2), the phrase "to
the SERC, LEPC and the local fire department" has been added.

Name: 1Indian tribes under Title III.

Proposed ruyle: The preamble to proposed Subpart A stated that EPA
is proposing to include Indian tribes in the definition of
"state," except for purposes of Title III, or where specifically
noted in the NCP.

Regsponse to comments: Several commenters disagreed with

excluding Indian tribes from being treated like states under Title
III. These commenters encouraged EPA to allow tribal
participation in this program because if the tribes do not become
involved as governments in emergency response planning, the
potential for harm to the reservation population and environment
increases. These commenters alsc mentioned that EPA should allow
tribes to participate as governments in Title III programs because
tribes can be an important link in emergency planning and could be
important in planning the appropriate response actions. These
commenters recommended that EPA use its discretion to allow tribal
participation under Title III on a government-to-government basis.
Indian tribes wishing to develop local planning structure and
local emergency response plans should be allowed to participate in
Title III planning on the same basis as states.

In response, EPA notes that on March 29, 1989 (54 FR 12992),
EPA proposed that Indian tribes be the designated implementing
authority for Title III on all lands within "Indian country" as
defined in 15 U.S.C. 1151. When this proposed rule becomes final,
Indian tribes will, by rule, be included in the definition of
"state" for the purposes of Title III.
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There is no rule language on this issue.
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—— OPERATIONAIL RESPONS ES FOR OT OV,

~

Subpart D contains only minor revisions to the existing
Subpart E. The following sections discuss comments received on
the proposed Subpart D and EPA's responses.

Nape: Section 300.300. Phase I -- Discovery or notification.

Propoged rule: This section describes the ways in which an oil
discharge may be discovered and requires that reports of all
discharges be made to the NRC. Alternative notification to the
appropriate USCG or EPA predesignated OSC or the nearest USCG unit
is permitted if immediate notification to the NRC is not
practicable. This section also requires that immediate
notification to the NRC be included in regional and local
contingency plans. Upon notification of an oil discharge, the NRC
must promptly notify the OSC who, in turn, will proceed with the
additional response phases outlined in this subpart.

Response to comments: One commenter asserted that the addition of
the EPA predesignated OSC as a contact through the regional 24-
hour emergency response telephone number is unnecessary and should
be deleted. The commenter went on to say that a single, all
encompassing notification system must be established in the NCP so
the federal government can be efficient and effective in its
response actions. The concept of a single point of contact for
reporting all environmental incidents throughout the United States
is well established under the FWPCA and CERCLA. According to this
commenter, with one telephonic notification to the NRC, many
responsible parties fulfill several federal regqulatory reporting
requirements. If a responsible party can telephonically call
EPA's 24-hour emergency number, then why can they not simply call
the NRC. The requirement to call EPA's 24-hour number simply
confuses and complicates the reporting requirements.

While EPA agrees that there should be a single notification
system for discharges of oil, EPA believes that it is important to
make available reasonable alternatives for reporting oil spills
that are limited to the rare circumstances where it is not
possible to contact the NRC. Furthermore, it is the opinion of
EPA that the condition, "if direct reporting to the NRC is not
practicable," is not ambigquous. It should be emphasized that
reporting to the USCG or EPA predesignated 0SCs or the 24-hour EPA
regional emergency response telephone number are interim
measures, and all reports shall be promptly relayed to the NRC by
the discharger.

One commenter recommended that the "notification" language
used in Subpart D for 0il Removal (300.300 and in Subpart E for
Hazardous Substance Response (300.405)) should be identical
asserting that this will limit confusion and make reporting of
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incidents that are both oil and hazardous substance simple. The
commenter added that there is no need for the oil industry to
determine, before notification, whether a spill will be
interpreted to fall within the petroleum exclusion and recommended
new language for §§ 300.300 and 300.405. Another commenter
recommended rewriting the Discovery or notification section to
accurately reflect the notification requirements for different
types of discharges as mandated by statute adding that the
procedures that the NRC and OSC must follow should be separate
from the requirements of the discharger so not to confuse the
reader.

EPA believes that the notification provisions of Subparts D
and E, as proposed, are consistent except for necessary
differences driven by statutory and programmatic requirements.
EPA also believes that the concept of a single point of contact
for reporting all oil and hazardous substance spills is preserved.
Therefore, in today's final regulation, § 300.300 remains largely
unchanged from the proposed rule.

Final ryle: The last two sentences in § 300.300(b) are revised as
follows (see discussion in preamble section on § 300.125 on
editorial revision to § 300.300(b)): "If it is not possible to
notify the NRC or predesignated OSC immediately, reports may be
made to the nearest Coast Guard unit. 1In any event, such person
in charge of the vessel or facility shall notify the NRC as soon
as possible."

Nape: Section 300.305. Phase II -- Preliminary assessment and
initiation of action.

Final rule: Proposed § 300.305(d) is revised as follows (see
preamble section on § 300.615 (notification)): "If natural
resources are or may be injured by the discharge, the 0SC shall
ensure that state and federal trustees of affected natural
resources are promptly notified in order that the trustees may
initiate appropriate actions, including those identified in
Subpart G. The OSC shall seek to coordinate assessments,

evaluations, investigations, and planning with state and federal
trustees."

Nage: Section 300.310. Phase III -- Containment, counter-
measures, cCleanup and disposal.

Proposed rule: This section requires that the OSC initiate
defensive actions as soon as possible to prevent, minimize, or
mitigate the threat to the public health or welfare or the
environment. These actions may include controlling the source of
the discharge; initiating salvage operations; deployment of
physical barriers to deter the spread of the o0il; and the use of
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chemical or biological countermeasures in accordance with Subpart
J, to restrain the spread of the oil and mitigate its effects.
This section directs the 0SC to choose o0il spill recovery and
mitigation methods that are most consistent with protecting the
public health and welfare and the environment. Sinking agents are
specifically prohibited. This section requires that recovered oil
and contaminated materials be disposed of in accordance with
federal regional and local contingency plans.

Response to comments: A commenter noted that § 300.310(c) states

that "oil and contaminated materials recovered in cleanup
operations shall be disposed of in accordance with the RCP and OSC
contingency plan and any applicable laws, regulations, or
requirements." If the purpose of this paragraph is to require
that the disposal of cleanup materials meet applicable or

relevant and appropriate requirements (ARARs), the commenter
recommended that ARARs should be substituted for "applicable laws,
regulations, or requirements". Language similar to § 300.400(qg)
should then be added to aid in the identification of ARARs for oil
removal.

The purpose of this paragraph is not to require that the
disposal of oil-contaminated cleanup materials meet ARARS.
Language that could be interpreted to the contrary inadvertently
appeared in the preamble to the proposed regulation. ARARs, as
required by CERCLA section 121, apply to remedial actions
responding to releases of hazardous substances, the definition of
which excludes "o0il." CERCLA sections 101(14) and 101(33). The
response to oil discharges is provided by section 311 of the
Clean Water Act.

Final rule: EPA is promulgating § 300.310 as proposed.

Name: Section 300.315. Phase IV -- Documentation and cost
recovery.

Proposed rule: This section requires the collection and
maintenance of documentation to support actions taken under the
CWA and to form the basis for cost recovery.

Final rule: Proposed § 300.315 is revised as follows:

1. The cross-references to the USCG Marine Safety Manual and
33 CFR Part 153 in the last sentence of § 300.315(a) are modified.

2. The following sentence is added to proposed
§ 300.315(c) (see preamble discussion on § 300.615)): "The OSC
shall make available to trustees of the affected natural resources
information and documentation that can assist the trustees in the
determination of actual or potential damages to natural
resources."



-69-

Name: Section 306.320. General pattern of response.

Propoged rule: This section describes, in general, the actions to
be taken when a report of a discharge is received.

Final rule: The phrase "rehabilitating or acquiring the
equivalent of..." has been added to § 300.320(b)(3) (iii) in order
to be consistent with CWA section 311(f) (5).

Name: Section 300.330. Wildlife conservation.

Proposed rule: This section describes coordination of
professional and volunteer groups to participate in waterfowl

dispersal, collection, cleaning, rehabilitation and recovery
activities.

Response to comments: A commenter suggested that the more
encompassing term "wildlife"” be used in this section rather than
"waterfowl." EPA agrees and has made the change.

¢ EPA has revised proposed § 300.330 to use the term
"wildlife" rather than "waterfowl."
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SUBPART E —- HAZARDOUS SUBSTANCE RESPONSE

The Hazardous Substance Response subpart contains a detailed
plan covering the entire range of authorized activities involved
in abating and remedying releases or threats of releases of
hazardous substances, pollutants, or contaminants. EPA is making
major revisions to the hazardous substance response authorities
included in the NCP. The revisions implement the 1986 amendments
to CERCLA and incorporate additional requirements deemed necessary
and appropriate based on EPA's management of the Superfund
program. The NCP reorganizes the sections of the subpart to
coincide with the general order of established procedures during
response.

Specifically, EPA is expanding current § 300.62 on the state
role into a separate subpart (new Subpart F), which incorporates
the new state involvement regulations; the entire discussion now
appears after Subpart E. EPA is also revising and reformatting
current § 300.67 on community relations so that it is no longer a
separate section but is incorporated into the other sections as
appropriate. Furthermore, EPA is renaming and reorganizing the
sections in Subpart E as follows:

300.400 General.

300.405 Discovery or notification.

300.410 Removal site evaluation.

300.415 Removal action.

300.420 Remedial site evaluation.

300.425 Establishing remedial priorities.

300.430 Remedial investigation/feasibility study (RI/FS)
and selection of remedy.

§ 300.435 Remedial design/remedial action, operation

maintenance.

wn W W W O Y L

The following sections discuss major comments received on the
proposed Subpart E and EPA's responses. Responses to other
comments are included in the support document to the NCP.

SECTION 300.400. General.

Name: Section 300.400(4) (3). Designating PRPs as access
representatives. Section 300.400(A) (4) (1) . Administrative orders
for entry and access.

Propogsed rule: Section 300.400(d) (4) (i) provides that EPA or any
appropriate federal agency, by the authority granted them in
CERCLA section 104(e) (5), can issue an administrative order to
Secure entry and access to a site where the site owner does not
give consent to entry or access. Section 300.400(d) (3) adds
language that allows EPA to designate a PRP as its representative
solely for the purpose of access, through CERCLA section 104 (e),
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but only in cases where the PRP is conducting a response action
pursuant to an administrative order or consent decree. This does
not create liability in the federal government or limit EPA's
right to ensure a proper remedial investigation/

feasibility study (RI/FS).

Responge to comments: Most commenters expressed support for

§ 300.400(d) (3), authorizing the agency to designate a PRP as its
representative for access to a site, and concurred that such
designation would help ensure cooperative PRPs access to a site
owned or operated by a recalcitrant PRP. Disparate comments were
received on § 300.400(d) (4) (i). EPA received comments stating
that PRPs should be provided access to Fund-lead and state-lead
sites to allow them to conduct their own testing and sampling in
order to respond knowledgeably to an EPA remedial action proposal
or to prepare an adequate defense. One commenter suggested that
PRPs should be afforded the same unrestricted access to a site
that is afforded the lead agency. Another suggested that entry
and access should be afforded any PRP that voluntarily conducts a
response action, and not be contingent upon the PRP entering into
a consent order or decree. A third suggested that the NCP
distinguish between entry and access to abandoned hazardous waste
sites and sites with active, operating businesses. They proposed
limitations on entry and access by a lead agency and on the lead
agency's ability to grant others entry and access to such ongoing
commercial sites to prevent major disruptions of business. A
final commenter proposed that DOD, as lead agency, should be
granted the authority to deny state agents access to DOD vessels.

EPA opposes unrestricted access to a site by PRPs for
several reasons. Unsupervised access, sampling and testing would
present a potential health hazard to those on the site or
residing near it. Unrestricted access could slow cleanup by
disrupting authorized on-site activities. EPA further believes
that the proper opportunity for access and sampling is afforded
when PRPs are given the chance to conduct the RI/FS. Finally, a
great deal of information about the site is already made available
to PRPS and others through the administrative record for the site.

The statute makes no distinction between entry and access at
abandoned sites and sites of operating businesses in conducting
response actions. Protecting human health and the environment is
EPA's first priority when it gains access to a site. Protecting
private commercial and industrial enterprises from interruption
may also be considered in certain circumstances where there is no
effect on EPA's accomplishment of its primary purpose to protect
human health and the environment. EPA has clarified this section,
hovever, to make it clear that one or more PRPs, including
representatives, employees, agents and contractors of PRPs may be
designated as the lead agency's representative. EPA has also
clarified that EPA or the appropriate federal agency may request
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the Attorney General to commence a civil action to compel
compliance with a request or order for access.

Finally, the statute does not recognize the "uniqueness" of
DOD's authority as a lead agency when granting site entry and
access to any "state or political subdivision under contract or
cooperative agreement" with EPA under CERCLA section 104 (e) (1).
Of course, the President may issue site-specific orders under
CERCLA section 120(j) regarding response actions at Department of
Defense or Energy facilities as necessary to protect national
security.

Final rule: Proposed § 300.400(d) is revised as follows:

l. The language in proposed § 300.400(d) (2) (ii) on where the
authority to enter applies is reordered.

2. Proposed § 300.400(d) (3) is revised to clarify that one or
more PRPs, including representatives, employees, agents and
contractors of PRPs, may be designated as the lead agency's
representative.

®

3. Proposed § 300.400(d)(4) (i) is revised to state that EPA
or the appropriate federal agency may request the Attorney General
to commence a civil action to compel compliance with a request or
order for access. Also, the phrase "or if consent is conditioned
in any manner" is added to this section.

Name: Sections 300.5 and 300.400(e). Definition of on-site.

Proposed rule: Section 300.400(e) states that the term "on-site"
for permitting purposes shall include the areal extent of
contamination and all suitable areas in very close proximity to
the contamination necessary for implementation of the response
action.

Response to comments: 1. Definition of on-site. Many commenters
supported the proposed definition of on-gsite because it ensures

flexibility in the design and construction of response actions,
provides for expeditious cleanup of sites, and potentially
provides significant cost savings. The commenters believed that
the four alternative definitions described in the preamble were
too restrictive and imposed various constraints on EPA that would
delay and needlessly complicate actions at sites. One commenter
noted that the RI/FS process, including the mandatory public
participation aspects, is the functional equivalent of the
permitting process. Another commenter requested that the permit
waiver in existing NCP § 300.68 for actions under CERCLA section
106 be retained.
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Other commenters generally supported the proposed definition
but requested some modifications. Several questioned using "very"
in the requirement that suitable areas adjacent to the site be in
very close proximity to the contamination. Some suggested in its
place the phrase "...which are both as close as practical to the
contamination..." One commenter assumed that EPA was trying to
establish a principle of practical effectiveness, i.e., that the
area of contamination and the area in which response activities
occur are sufficiently related in practice that they should be
treated as one site under the permit exemption. This commenter
requested further elaboration on this.

One commenter requested that the term "areal" be clarified to
distinguish surface area from the atmosphere. Another requested
that the definition should specifically mention that the permit
exemption applies during investigations as well as implementation
of the response action.

One commenter urged that the permit exemption not be applied
to construction of new disposal units in previously uncontaminated
areas. The commenter stated that it is good policy to discourage
new units in uncontaminated areas. Other commenters recommended
that on-site should include all areas affected by contamination,
whether at a discrete location or through transport of
contaminated soils or ground-water plume migration.

Some commenters supported the alternative interpretations
described in the preamble to the proposed rule. Several
commenters favored defining on-site as identical to a CERCLA
facility. One commenter stated that this definition of on-site
should provide that all treatment performed on-site refers to the
entire facility, and is not limited to the specific operating unit
or area of contamination. This commenter also recommended that
the permit exemption be broadened to induce private parties to
voluntarily implement the required CERCLA actions.

Another commeriter favored defining on-site the same as CERCLA
facility because Congress intended to limit unpermitted activities
to on-site areas, not near-site areas. One commenter suggested
combining the proposed definition with the alternative definition
equating on-site to CERCLA facility. The commenter believed that
this would be consistent with the use of these words throughout
the NCP and with the statutory definition of facility.

One commenter protested that the scope of the proposed
definition was too broad and beyond statutory intent. This
commenter contended that the proposed definition enabled EPA to
unjustifiably usurp state permit laws. The commenter requested
that the definition of on-site be limited to the contiguous area
having the same legal ownership as the actual site of the release
but in no event should it extend beyond the areal extent of
contamination. The commenter also argued that the statute
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provides that the permit exemption applies only after a remedy is
selected in accordance with section 121. The commenter also
requested that if the proposed language in § 300.400(3) (1) is
retained, the language "on-site...shall include..." should be
modified to read "on-site...means." The commenter believed that
the proposed language was over-expansive.

Another commenter generally supported the proposed definition
but requested that EPA clarify that the scope of "on-site" for
permitting purposes can differ from the geographical area covered
by the affected site. The commenter stated that the scope of the
affected site for purposes other than permitting is limited to the
property owned or controlled by the site owner or operator in
almost all situations. The commenter was concerned that too broad
an interpretation of the affected site could effectively limit the
value, transferability and use of adjacent property.

One commenter requested clarification on the applicability of
the on-site permit exemption to all classes of non-NPL hazardous
substance sites. The commenter also asked that the NCP clarify
that the exemption does not apply to RCRA permits and HSWA
corrective action requirements for solid waste management units.

In response, EPA believes that Congress intended to expedite
Cleanups when it provided for the permit exemption in CERCLA.
Requiring the Superfund program to comply with both the
administrative requirements of CERCLA and the administrative and
other nonsubstantive requirements of other laws would be
unnecessary, duplicative and would delay Superfund activities.
Today's action is consistent with that intent.

EPA disagrees with those commenters who assert that the
definition of "on-site" in the rule is unnecessarily broad. For
practical reasons discussed in the preamble to the proposed rule
(53 FR 51406), on-site remedial actions may, of necessity, involve
limited areas of noncontaminated land; for instance, an on-site
treatment plant may need to be located above the plume or simply
outside the waste area itself. EPA does not believe that
including in the definition of on-site those areas "in very close
proximity to the contamination" and "necessary for implementation
of the response," is beyond the intent of Congress, or that it
would allow the permit exemption in section 121(e) (1) to be used
for activities that are that fundamentally different in nature
from conventional on-site actions. '

EPA believes that its proposed definition of on-site is
sufficiently narrow so that the permit exemption is not abused yet
flexible enough to provide for practical and expedient
implementation of Superfund remedies. Thus, EPA will promulgate
the language as proposed, except that it will delete the phrase
"for permitting purposes" in order to make clear that the "on-
site" definition is also relevant to the definition of "off-site”
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under CERCLA section 121(d) (3). EPA believes this change is
necessary for the consistency of the CERCLA program, and for the
proper functioning of CERCLA section 121(d)(3). 1In addition, as
suggested by a commenter, EPA will change the lanquage in

§ 300.400(e) (1) to be consistent with the definition of on-site in
§ 300.5 so that both will read that "on-site peans the areal
extent of contamination..." rather than on-site includes...."

Proposed section 300.400(e) (1) states that the permit waiver
applies to all on-site actions conducted pursuant to CERCLA
sections 104, 106, or 122; in effect, this covers all CERCLA
removal and remedial actions (all "response" actions). However,
a number of other federal agencies have inquired as to whether
this language would reach response actions conducted pursuant to
CERCLA sections 121 and 120. In response, EPA has made a non-
substantive clarification of the applicability of the permit
waiver in CERCLA section 121(e) (1) to include on-site response
actions conducted pursuant to CERCLA sections 120 and 121.

The inclusion of actions conducted under CERCLA section 121
is basic, and reflects a literal reading of the statutory
provision itself ("No ... permit shall be required ... where such
remedial action is selected and carried out in compliance with
this section”):; indeed, the inclusion in section 300.400(e) (1)
of sections 104, 106 and 122 is based in large part on the fact
that remedial actions carried out under section 104 or 106
authority were selected under section 121 (the inclusion of those
sections also stems from the reference to "removal actions" in
CERCLA section 121(e)(1)). The addition of CERCLA section 120
simply recognizes that the permit waiver applies to federal
facility cleanups conducted pursuant to CERCLA section 120(e),
which are also selected and carried out in compliance with CERCLA
section 121 (gee CERCLA section 120(a) (2)).

In response to other comments, EPA intends that "areal"
refer to both surface areas and the air above the site. EPA
further intends that the exemption apply to all CERCLA activities,
including investigations and CERCLA section 106 actions, conducted
entirely on-site, before and after the remedy is selected. EPA
generally agrees with the policy of not locating new disposal
units in uncontaminated land and will only do so when the only
practical method for reducing the risk posed by the contamination
is to construct a unit in very close proximity to the
contamination. The example described in the preamble to the
proposed rule was contamination located in a lowland marshy area.
When it is not possible to locate an incinerator or construction
staging area in that marshy area, it may be located in an

uncontaminated upland area in very close proximity and still fall
within the exemption.

Commenters supporting the alternative definitions have not
pPersuaded EPA that they offer significant advantages over the
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proposed definition.® As stated in the preamble to the proposed
rule, the problem with equating on-site with the CERCLA definition
of "facility" is that a CERCLA facility is limited to the areas of
contamination; it does not include adjacent areas necessary for
implementation of response activities.3 on the other hand, a
"facility" as defined under RCRA (i.e., the property boundaries)
may be too expansive for purposes of the permit exemption, as it
may encompass many sqguare miles, with discrete areas of
contamination rather than contamination throughout. EPA believes
that the permit exemption should not apply to activities at a site
not directly related to responding to the contamination.
Alternatively, the RCRA definition may be too narrow where the
contamination crosses property boundaries. Also, defining on-site
as the area having the same legal ownership as the primary
contaminated area may not be useful when a ground-water plume has
travelled a considerable distance away from the source of
contamination. As the preamble to the proposed rule noted, such a
definition may artificially constrain a remedy because the
exemption would be defined in terms of a property line rather than
the contamination.

Finally, EPA believes that Congress intended that activities
conducted entirely on-site pursuant to CERCLA are exempt from all
federal, state or local permits, including permits under RCRA and
HSWA. A RCRA permitting requirement would present the same
possibility of delay as any other permit. This permit exemption
does not apply, however, to cleanup actions conducted under an
authority other than CERCLA, such as RCRA or HSWA.

2. Noncontigquous facilities. The preamble to the proposed
rule also stated EPA's interpretation that when noncontiguous
facilities are reasonably close to one another and wastes at these
sites are compatible for a selected treatment or disposal
approach, CERCLA section 104(d) (4) allows the lead agency to treat
these related facilities as one site for response purposes and,
therefore, allows the lead agency to manage waste transferred

3 EPA does not believe that the definition being promulgated
today is inconsistent with the statutory definition of "facility"
in CERCLA section 101(9). First, Congress did not use the term
facility, but rather used the term "on-site,"” in CERCLA section
121(e) (1). Second, the definitions are not in conflict:; the on-
site definition is simply broader in order to allow EPA to
effectuate the cleanup of "facilities" defined in the statute.
(Note that the size or extent of a facility listed on the NPL may
be broader than the description in the original NPL listing
package, and may extend to those areas where the contamination in
question has "come to be located." See CERCLA section 101(9): 54
FR at 41017-18 (October 4, 1989); 54 FR at 13298 (March 31, 1989);

, 619 F. Supp 162, 177,
185 (W.D. Mo. 1985).)
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between such noncontiguous facilities without having to obtain a
permit (53 FR 5I407). EPA requested comment on whether to limit
this approach to situations where the noncontiquous facilities are
under the cvnership of the same entity. Several comments were
received on EPA's proposal on noncontiguous facilities.

Some commenters requested that this proposal be expanded to
include groups of sites that are not in close proximity to one
another. One commenter requested an expansion to encompass large
federal facilities with several discrete areas of contamination
that are similar in nature but within boundaries that are
spatially separated.

In response, the preamble to the proposed rule noted it may
be appropriate to treat noncontiquous facilities as one site
where the facilities are "reasonably close to one another" and
the wastes are "compatible for the selected treatment or disposal
approach" (53 FR 51407). However, the preamble specifically
noted that these two factors were merely "among the criteria" Epa
uses to decide whether noncontiquous facilities should be treated
as one site. In some cases, the distance between facilities may
be the deciding factor; in other cases, the consideration of
distance may be outweighed by other criteria. Moreover, the
"reasonably close" langquage in the proposal leaves room for Agency
discretion; EPA recognizes that what may be a reasonable distance
under some circumstances (e.g., in a sparsely populated area) may
be less reasonable under others (e.g., in an urban setting). EPA
makes these assessments on a case-by-case basis. EPA does not
believe that the policy needs to be expanded in response to the
comments on distance between areas of contamination; rather, the
comments indicate that the policy needs to be more fully
explained.

CERCLA section 104(d) (4) allows EPA broad discretion to treat
noncontiguous facilities as one site for the purpose of taking
response action. The only limitations prescribed by the statute
are that the facilities be reasonably related "on the basis of
geography” or "on the basis of the threat, or potential threat to
the public health or welfare or the environment."4 oOnce the
decision is made to treat two or more facilities as one site,
wastes from the several facilities could be managed in a
coordinated fashion at one of the facilities and still be an "on-
site" action, within the permit waiver of CERCLA section
121(e) (1).

4 Note that facilities may be aggregated for Fund-financed
remedial response (as compared to removal or enforcement response)

only if both facilities have been listed on the NPL. (See final
rule section 300.425(b) (1).)
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In evaluating the appropriateness of aggregating two
facilities, EPA evaluates one or both of the statutory criteria.
The threshold issue is generally whether the two facilities are
"related based on the threat posed,"” such that it makes sense
under CERCLA to treat two or more contamination problems as one;
the criterion of "waste treatment compatibility,™ discussed in
the proposal, is one measure of this. For example, where wastes
at two CERCLA facilities are similar or identical, and are
appropriate for like treatment or disposal, it may be both
protective of health and the environment and cost-effective to
treat the two facilities as one site, and to take a coordinated
response action. The treatment facility built on-site at the
first facility (which would not need a permit pursuant to CERCLA
121(e) (1)) could then accept wastes from other contaminated areas
"on-site" -- i.e., from the second facility -~ without the need
for a permit. This allows response actions to proceed
expeditiously and cost-effectively.

The analysis of whether facilities that are "related based
on the threat posed" should be aggregated may, in appropriate
cases, also consider the distance between the facilities,
especially where transportation risks are high (such as for
highly volatile wastes or for transfers through heavily populated
areas), or where transportation costs would be high (calling into
question the cost-effectiveness of such an option).

Alternatively, EPA may consider whether the sites are
"related based on geography," e.q., noncontiguous CERCLA
facilities may both represent significant sources of
contamination to a common groundwater aquifer or surface water
stream. Here again, factors such as the distance between the
facilities and the cost-effectiveness of the aggregated response
may also be appropriate for consideration.

In any analysis under section 104(d) (4), EPA also believes
that it is critical to consider the views of the affected state or
states, as well as those of the affected communities (especially
those persons living near the facility that would receive waste
from other, noncontiquous facilities). Thus, EPA cannot precisely
define what distance is appropriate for the aggregation of
noncontiguous facilities. EPA will evaluate, on a case-by-case
basis, the distance between facilities and the other factors
discussed herein, to decide whether it is appropriate to treat two
noncontiguous facilities as one under CERCLA section 104 (d) (4) .5

5 Note that as a matter of policy, and due in part to
special provisions in the Hazard Ranking System model (e.g., the
three mile radius evaluation area), EPA applies more restrictive
criteria to potential site aggregations for the purpocses of NPL
listings (see 48 FR 40663, Sept. 8, 1983).
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Another commenter recommended that the proposal be broadened
to cover areas needed for transportation, storage, and/or
treatment at centralized locations on an installation where
similar removal or remedial actions can be taken at more than one
site.

In response, the authority to treat two noncontiguous
facilities as one site is limited under section 104(d) (4) to
CERCLA facilities (a "facility," as defined in CERCLA section
101(9), is generally "any site or area where a hazardous
substance has ... come to be located”); thus, to the extent that
the commenter was suggesting that a centralized location that is
not a CERCLA facility may be aggregated with noncontiguous CERCLA
facilities, EPA disagrees. Such an approach would go beyond the
terms of section 104(d) (4), and would result in an improper
expansion of the permit waiver for CERCLA actions conducted
"entirely on-site." If a party wishes to establish a treatment or
disposal facility at a location that is not within EPA's
definition of on-site, it may do so, but it must secure the
appropriate permits.

Many comments were received on the option of limiting
application of section 104(d) (4) to facilities that are under
common ownership. Some commenters objected to aggregating
facilities of different ownership because of liability problenms.
They noted that PRPs at one site could be liable for the entire
amount of response costs at the site where on-site activity
occurs. A commenter stated that common ownership may lessen some
of these legal concerns. One commenter recommended that EPA grant
PRPs releases from liability with respect to sites where they did
not send CERCLA substances, or that PRP consent will be obtained,
before the lead agency employs centralized treatment. Another
stated that extending this aggregation concept to facilities with
different owners would, in effect, allow Superfund sites to take
the place of permitted waste management facilities and goes far
beyond the scope of the permit exemption.

Other commenters believed that applying CERCLA section
104(d) (4) to facilities of multiple ownership was acceptable. One
commenter stated that EPA treat noncontiquous sites as one site
when the properties are owned by the same entity or owned by
separate entities that agree to the arrangement. Some commenters
supported multiple ownership but took note of the liability
problem. One opined that EPA does not have the authority to make
PRPs at noncontiguous sites responsible for activities at another
site. Another suggested that PRP liability would have to be

limited to the amount of liability that would have existed if each
site were remediated separately.

In response, the question of whether noncontiquous facilities
are commonly owned may appropriately be among the factors for
consideration in deciding whether or not to treat noncontiguous
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facilities as one site; however, EPA disagrees that common
ownership should be a necessary condition for coordinating
response actions at noncontiguous facilities. At many sites,
there are numerous, disparate PRPs although the environmental
threat, and the response technology may be the same. Limiting
application of CERCLA section 104(d) (4) to sites of common
ownership would be unduly restrictive, with no gain in
environmental protection. Rather, EPA's interpretation will allow
for consolidated treatment or disposal responses at one unit
rather than at several units, resulting in advantages in terms of
cost, efficiency, and protection of human health and the
environment.

EPA recognizes commenters' concerns regarding liability, but
believes that the liability issue is separate and distinct from
the question of whether two facilities are appropriate for
treatment as one site; the latter issue must be evaluated on its
own merits. EPA acts to treat noncontiguous facilities as one
site where to do so would be in the best interests of achieving
sound and expeditious environmental cleanups. Liability issues
potentially arise from every response action, whether waste is
left on site or is sent to a disposal facility off-site. Indeed,
EPA does not believe that a decision to transfer waste from a
CERCLA facility to a noncontiguous CERCLA facility as part of an
EPA-authorized response action will result in a higher risk of
liability than would the transfer of CERCLA wastes to an off-site
commercial treatment or disposal facility. That risk of future
liability is inherent in the hazardous nature of the waste, and in
the quality of the treatment or disposal technology used; it does
not result from this rule.

The commenter opposed to EPA's proposal arqued that the
attempt to include multiple sites within the definition of on-site
may allow particular ecological areas, or limited segments of the
population, to receive the adverse impacts of incineration or
disposal for distant sites without the benefit of permit review.

In response to comments suggesting that PRPs and communities
may be adversely affected by the application of this policy, it is
important to note that where the lead agency plans to take a
consolidated response action at two or more noncontiguous CERCLA
facilities, the agency will solicit public comment on the proposed
remedy. PRPs and members of the public at all of the
noncontiguous facilities will be afforded an opportunity to
comment on the wisdom of aggregating the sites and taking a
coordinated response action. Indeed, as noted above, EPA has
identified consultation with the state(s) and public as a

critical factor in deciding whether or not to treat the facilities
as one site.

Finally, EPA wishes to clarify that even where noncontiguous
facilities are treated as one site, activities at the aggregated

-
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site must comply with (or waive) substantive requirements of
federal or state environmental laws that are ARARs. In addition,
even where noncontiguous facilities are treated as one site,
movement of hazardous waste from one facility to another will be
subject to RCRA manifest requirements.

i ¢ 1. EPA is revising the proposed definition of "on-
site" in §§ 300.5 and 300.400(e) (1) as follows:

"On-site" means the areal extent of contamination and
all suitable areas in very close proximity to the
contamination necessary for implementation of the response
action.

2. Reference to CERCLA sections 120 and 121 is added to
§ 300.400(e) (1).

Nage: Treatability testing and on-site permit exemption.

Propogsed rule: The preamble to the proposed rule stated that the
term on-site does not extend to a distant facility that may be
conducting a treatability test (53 FR 51407).

Response to comments: One commenter supported a recommendation
submitted by the Hazardous Waste Treatment Council (HWTC) ,
summarized in the preamble to the proposed NCP, that EPA modify
the NCP to permit treatability testing without the need to obtain
a RCRA permit (53 FR 51407). EPA responded in the preamble to the
proposed rule that adjustments to permitting requirements to
encourage treatability testing should be accomplished by modifying
RCRA regulations. EPA disagreed that the term on-site should be
extended to encompass treatability testing at off-site facilities.

A commenter on this discussion in the preamble to the
proposed rule stated that modifying RCRA rules may not be
effective for CERCLA responses because, even if EPA did so, states
are not required to modify their RCRA requlations to be consistent
with EPA's revision. The commenter recommended that EPA expand
the permitting exemption to include treatability tests conducted
to support remedy decisions at CERCLA sites and promulgate the
exemption in a separate fast-track interim final rule.

In response, as explained in the preamble to the proposed
NCP, EPA believes that "to the extent that it is appropriate to
adjust permitting requirements to encourage treatability testing,
that should be accomplished by directly modifying the RCRA
regulations to address such testing generally® (53 FR 51408). As
the commenter has pointed out, a rule has been issued under RCRA
to expand the RCRA permitting exemption at 40 CFR 261.4 to
include waste samples used to conduct small-scale treatability
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tests. 53 FR 27290, July 19, 1988. That rule was issued after the
public was provided notice and comment opportunities.

Although the commenter is not fully satisfied by the result
of that RCRA rulemaking (speculating that the exemption may not be
implemented quickly, and that some states may decide not to
implement it at all), EPA is satisfied that the proper federal
regulatory action has been taken. Further, if the commenter and
other members of the public are concerned that states may not
follow the federal example, they are free to urge state
governments to take prompt and similar action. However, EPA
holds to its belief that the RCRA rulemaking is the proper forum
for deciding whether a RCRA permit should be required for
treatability tests, including off-site treatability tests
conducted in support of a CERCLA action.

EPA alsc declines to follow the commenter's recommendation
that EPA interpret the permit exemption in CERCLA section 121 (e)
to reach non-proximate, off-site treatability tests. The CERCLA
permit exemption applies to removal or remedial actions conducted
"entirely on-site." Although EPA has interpreted the term "on-
site" to include certain proximate areas not formally within the
area of contamination, that interpretation has been a limited one.
EPA has included within "on-site” only those areas that are both
in "very close proximity" to the contamination and "necessary for
implementation of the response action." As explained in the
preamble to the proposed and final NCP, such an interpretation is
necessary to give practical meaning to the permit exemption and to
expedite cleanup actions. EPA does not believe, however, that the
language of the statute can be interpreted so broadly as to
accommodate the commenter's request. As EPA noted in the preamble
to the proposed NCP, "EPA does not believe that the term 'on-site'
can extend to a distant facility that may be conducting a
treatability test.”" (53 FR 51408).

Final rule: There is no rule language on this issue.

Name: Section 300.400(h). PRP oversight.

Proposed rule: Proposed section 300.400(h) states that the lead
agency "may provide oversight for actions taken by potentially
responsible parties to ensure that a response is conducted
consistent with this [rulemaking]}.® The section also states that
the lead agency may oversee actions by third parties at a site.

Response to comments: Several of those who commented requested
stronger language in the NCP preamble and the above sections

clarifying that EPA will provide for site oversight, and not that
it "may™ provide oversight.
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EPA agrees with the comment and will provide oversight for
an enforcement action under CERCLA.

¢ Proposed § 300.400(h) is amended to include the
following language: "EPA will provide oversight when the response
is pursuant to an EPA order or federal consent decree."

SECTION 300.405. Discovery or Notification
Nage: Section 300.5. Definition of "CERCLIS.®

Propogsed ryle: Section 300.5 of the proposed rule defined CERCLIS
as EPA's comprehensive data base and management system that
inventories and tracks releases addressed by the Superfund
program. The section stated that CERCLIS contains three distinct
inventories: CERCLIS Removal Inventory, CERCLIS Remedial
Inventory, and CERCLIS Enforcement Inventory. The proposed
definition of CERCLIS also stated that it contains a record of
both "active releases" and "inactive releases". The definition
noted that records of these releases are retained in the database
as an historical record.

Responge to comments: One commenter suggested several changes to
the definition of CERCLIS. First, the commenter suggested that
the definition of CERCLIS should be clarified to indicate whether
a site can be on more than one of the three sub-inventories at the
same time. Second, the definition of CERCLIS should state that
the term "inactive release" is replacing the "no further action"
designation. Third, EPA should specifically state in the
definition, as it does in the preamble, that once a "no further
action” determination has been made, the site listing will be
archived as an historical record and that for routine
informational and dissemination purposes only active sites will be
listed.

The commenter has pointed to several statements in the
definition of CERCLIS and in the preamble description of that
definition that need to be clarified. Pirst, CERCLIS contains
data integrated from the pre-remedial, remedial, removal, and
enforcement sections of the Superfund program; however, it does
not contain distinct sub-inventories for each of these program
areas (although CERCLIS has the flexibility to retrieve each of
these areas separately for tracking, planning or analysis
purposes). Thus, there is only one CERCLIS inventory.

Second, the use of the terms "active releases" and "inactive
releases” in the proposal may have been misleading, since EPA does
not use these terms to categorize sites in CERCLIS. Sites that
EPA decides do not warrant moving further in the site evaluation
process are given a "No Purther Response Action Planned" (NFRAP)
designation in CERCLIS. This designation signifies that no
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additional federal steps under CERCLA will be taken unless
information later indicates that this decision was incorrect.

The commenters' last point, which stems from a statement in
the preamble to the proposed revisions to the NCP, also deserves
clarification. EPA does not make a distinction for information
dissemination purposes between NFRAP sites and sites that will
continue in the site evaluation process. The public has access to
information on all sites listed in the CERCLIS database. (See
next preamble section for further discussion of the purpose of
CERCLIS.) Sites remain in the database after they have been
evaluated to document such evaluation and to avoid unnecessary
repetition of evaluation activities.

Final rule: EPA has modified the proposed definition of CERCLIS
to clarify several points noted by the commenter and to bring the
definition more in line with current Superfund practice. The
final rule's definition of CERCLIS deletes language that indicates
that there are separate sub-inventories for removal, remedial, and
enforcement Sites. 1In addition, the final rule drops the terms
"active release" and "inactive release" and uses the term "No
Further Response Action Planned." The promulgated definition is:

“"CERCLIS" is the abbreviation of the CERCLA Information
System, EPA's comprehensive data base and management system
that inventories and tracks releases addressed or needing to
be addressed by the Superfund program. CERCLIS contains the
official inventory of CERCLA sites and supports EPA's site
planning and tracking functions. Sites that EPA decides do
not warrant moving further in the site evaluation process are
given a "No Further Response Action Planned™ (NFRAP)
designation in CERCLIS. This means that no additional
federal steps under CERCLA will be taken at the site unless
future information so warrants. Sites are not removed from
the database after completion of evaluations in order to
document that these evaluations took place and to preclude
the possibility that they be needlessly repeated. Inclusion
of a specific site or area in the CERCLIS database does not
represant a determination of any party's liability, nor does
it represent a finding that any response action is necessary.
Sites that are deleted from the NPL are not designated NFRAP
sites. Deleted sites are listed in a separate category in
the CERCLIS database.

Name: Sections 300.405 and 300.415(e). Listing sites in CERCLIS.

: Proposed § 300.405(f) (2) stated that when
notification indicates that a removal action is not required, a
remedial action may be performed and the release will be listed in
CERCLIS. Proposed § 300.415(e) referred to listing releases in
the CERCLIS removal inventory.



-85-

Reszponse to comments: Several commenters suggested changes to
the criteria used by EPA to list sites in CERCLIS. One commenter
proposed that EPA not list in CERCLIS sites that had already been
remedied since the time they were first discovered. 1In addition,
the commenter urged EPA to adopt a delisting procedure for sites
in CERCLIS that had already been remedied. The commenter noted
that an alternative to this suggestion would be to keep two
distinct lists--one for "resolved sites" and a second for
"unresolved sites."” A second commenter suggested that where a
notifier is "doubtful" that a release has occurred, no such
qualified release report should be included in CERCLIS without
independent verification that a legally reportable release did
occur.

In response, EPA believes that the commenters have attached
more significance than is warranted to the listing of a site in
CERCLIS. As noted in the definitions section of this rule
(300.5), CERCLIS is a computerized database in which EPA stores
management information on all sites evaluated under the Superfund
program. Sites are discovered through a wide variety of
mechanisms, including such diverse sources as formal notification
requirements and citizen telephone calls and, as appropriate, are
placed in CERCLIS. Those sites that are included in CERCLIS are
not removed from the database after completion of evaluations in
order to document that these evaluations took place and to avoid
unnecessary repetition of evaluation activities. Inclusion of a
specific site or area in the CERCLIS database does not represent
finding of liability or a determination that response action is
necessary. EPA also does not believe that significant financial
liability can be inferred by the mere fact that a site is on
CERCLIS.

The assumption that substantial, or any, risk to public
health and the environment is associated with a site contained in
CERCLIS is largely inaccurate. The percentage of sites going on
to the National Priorities List, which jg EPA's list of sites
believed to pose environmental threats significant enough to
warrant detailed evaluation for possible remedial action under
Superfund, is now between 2 percent and 7 percent of those
asgsessed. A full 50 percent of CERCLIS sites are eliminated from
further consideration at the first step of the process, the
preliminary assessment (PA).

Sites that EPA decides do not warrant moving further in the
process are given a "No Purther Response Action Planned (NFRAP)"
designation in CERCLIS. This means that no additional federal
steps will be taken at the site unless information arrives from
some source indicating that this decision was incorrect. It is
particularly important to note that EPA's NFRAP decision does not
mean that there is no hazard associated with a given site; it
means only that based on available information at that time, EPA
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does not plan to take further action under CERCLA. States are
notified of all NFRAP decisions in order to inform them that the
federal government does not plan to proceed further, and to allow
states the opportunity to share any additional data they may have
that would change the decision. A small percentage of NFRAP sites
are returned to active consideration through this mechanism each
year.

Accordingly, EPA is deleting language in the rule that
implies that a release is entered into CERCLIS after a remedial
evaluation has been performed. 1In fact, sites are denerally
entered into CERCLIS before a remedial evaluation has been
performed. Thus, EPA is revising this rule langquage to more
accurately reflect EPA evaluation practice.

Also, consistent with the explanation in the previous
preamble section that CERCLIS does not contain distinct
inventories for the removal, remedial and enforcement programs,
references to removal and remedial inventories have been deleted
from proposed §§ 300.405(f) (2) and 300.415(e).

A sentence has been added to § 300.405(qg) clarifying that
federal agencies are not legally obligated to comply with the
requirements of Title III because they are not included in the
Title III definition of "person" contained in section 329(7).
Federal agencies are encouraged, however, to establish programs to
implement Title III to the extent practicable at their facilities.

Many federal facilities have already established procedures
for working with local emergency planning committees and state
emergency response commissions on compliance with the emergency
planning and reporting requirements under Title III.

: Proposed §§ 300.405 and 300.415(e) are revised as
follows:

1. The last sentence in proposed § 300.405(b) is revised as
follows (see explanation in preamble discussion on § 300.615): "1f
it is not possible to notify the NRC or predesignated 0OSC
immediately, reports may be made immediately to the nearest Coast
Guard unit. In any event, such person in charge of the vessel or
facility shall notify the NRC as soon as possible."

2. The reference to the "CERCLIS Remedial Inventory" has been
deleted from proposed § 300.405(f)(2).

3. The following sentence has been added to § 300.405(g): .
"Federal agencies are not legally obligated to comply with the
requirements of Title III of SARA."

4. Proposed § 300.415(e) on CERCLIS removal inventory is
deleted. The sections in § 300.415 have been renumbered.
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SECTIORS 300.410 AND 300.420. Resoowml and remedial site
evaluations.

Name:~ Section 300.410. Remowal smite evaluation.

Proposed tule: Proposed § 300.410 describes <the removal site
evaluation process, but does not address funding constyaints

placed on the svaluation or PRP participation in the evaluation.

Response to comments: One commenter recommended including NCP
preamble language that would authorize the 0SC to use outside
scientific experts durimng the removal site evaluation, providing
that the PRP is willing to pay for such scientific support.

Tharse is nothing in the statute to prevent or discourage the
use of additiomal sciemtific fart sxperts at a site provided PRP=
are willing to pay for it themselves. The discussion in the
preamble to the proposed § 300.410 suggested such additional
activity is permissible with osc oversight: "There may also be
instances of voluntary response where the OSC provides monitoring
to assure proper response and to avoid a situation where followup
action would be needed" (53 FR 51409). Any data generated by
outside scientific experts would have to conform to appropriate
provisions of the NCP in order to be used as the basis for
decisions under CERCLA.

Final rule: EPA is promulgating § 300.410 as proposed except for a
revision to § 300.410(g) (ses preamble section below).

Name: Sectiom 300.410(c) (2). Removal site evaluatiom. Section
300.420(c) (5) . emedial site evaluation.

Proposed rule: Section 300.410(c) (2) details the steps of a
removal preliminary assessment. Section 300.420(c) (5) describes
the information contained in a lead-agency report following
completion of a remedial site inwestigation, including

documentation as well as sawpling data and potential risks to
humans and the envirormment. .

Response to cogments: A commamter asked that the NCP state that
reasonable efforts will be made during the site investigation
phase to identify PRPs.and provide them copies of the preliminary

assessnent/site investigation (PA/SI) report and an opportunity to
comment.

The removal and remedial processes as currently outlined in
the NCP provids PRPs with a reasonable opportunity to review and
comment on lsad agency actions at a sits when the proposed plan is
made available. Before this time, documents placed in the
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administrative record, including the PA/SI, are available for
public inspection. 1In addition, PRPs that are interested in more
extensive involvement in the investigation process may agree to
undertake removal or remedial actions through a settlement
agreement with EPA. They may be granted substantially more site
involvement than non-settling PRPs. ‘

Extending the formal review and comment period to PRPs as far
back in the removal and remedial process as the PA/SI stage would
unnecessarily slow down preliminary fact-gathering at a site. 1In
cases where removal actions are considered emergency or time-
critical, such review and comment time would unjustifiably delay
response to a dangerous situation. Also, in most cases, the PRP
search has not been completed or even started in a comprehensive
manner at the time of the PA/SI. Accordingly, specifying formal
procedures for PRP involvement at that time is not practical.

Final rule: EPA is promulgating §§ 300.410(c) (2) and 300.420(c) (5)
as proposed.

Name: Section 300.410(g). Notification of natural resource

trustee. ‘l'

Final rule: Section 300.410(g) is revised as follows (see
preamble discussion on § 300.615):

If natural resources are or may be injured by the release,
the OSC or lead agency shall ensure that state and federal
trustees of the affected natural resources are promptly
notified in order that the trustees may initiate appropriate
actions, including those identified in Subpart G of this
Part. The OSC or lead agency shall seek to coordinate
necessary assessments, evaluations, investigations, and
planning with such state and federal trustees.

Name: Sections 300.415(b) (4) and 300.420(c) (4) . Ssampling and
analysis plans.

Proposed rule: Proposed § 300.415 did not describe sampling
requirements. Proposed § 300.420(c) (4) described the procedures
necessary for preparing a site-specific sampling plan for a
remedial site inspection.

Response to comments: One commenter stated that EPA should revise

§ 300.420(c) (4) to specify review of the sanpling plan to ensure

that appropriate sampling and quality control procedures are

followed. 1In response, EPA is revising the description of the ‘
site-specific sampling plan in proposed § 300.420(c) (4) to conform

with the purpose of the quality assurance project plan (QAPP)

‘defined in § 300.5 and the QAPP and sampling and analysis plan
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described in 300.430(b)(8), which states that such plans will be
approved by EPA.. This change emphasizes the similarity of these
activities in the site evaluation and remedial investigation parts
of the progcam. In addition, EPA believes that, when samples
will be taken, it is appropriate to describe sampling requirements
for non-time-critical removal actions to ensure that data of
sufficient quality and quantity will be collected for this type of
action.

EPA also notes that portions of the QAPP may incorporate by
reference non site-specific standardized portions of already-
approved QAPPs, especially those portions addressing policy and
organization, or describing general functional activities to be
conducted at a site to ensure adequate data. This eliminates the
necessity to reproduce non-site-specific quality assurance
procedures for every site.

Final rule: Proposed §§ 300.415(b) (4) and 300.420(c) (4) are
revised as follows:

1. In § 300.415(b) (4), a requirement has been added for

developing a sampling and analysis plan, when samples will be
taken.

2. Section 300.420(c)(4) is revised to better describe the
required contents of the sampling and analysis plan.

SECTION 300.415. Removal action.

Name: Section 300.415(b) (5) (ii). Removal action statutory
exemption.

: CERCLA 104(c) (1) (C) provides a new exemption to
the statutory limits on Fund-financed removal actions of $2
million and 12 months. This exemption, stated in the NCP in
§ 300.415(b) (5) (11), is applicable when continued response is
otherwise appropriate and consistent with the remedial action to
be taken. EPA expects to use the exemption primarily for proposed

and final NPL sites, and only rarely for non-NPL sites (see 53 FR
51409).

¢ One commenter supported EPA's proposal to
allow waiver of the limits on Pund-financed removal payments if
such an exemption is consistent with remedial actions.

One commenter stated that the decision to engage in a removal
action should be based on site conditions and their impact on
health and the environment, not cost or time: that once EPA
concludes that a removal action is appropriate, the various
alternatives should be analyzed at both likely NPL and non-NPL
sites equally. The commenter felt that EPA should use the
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consistency exemption more liberally where time, rather than
money, was the complicating factor.

In response, Congress has made the determination that cost
and time are relevant factors in deciding how extensive a Fund-
financed removal action may be; thus, contrary to the commenter's
remark, EPA will continue to consider such factors. Further,
Congress did not differentiate between time and dollar limits in
setting the exemptions; EPA notes that exceeding the time limit
will often also increase the cost of a removal action, even though
it does not necessarily raise the cost to over $2 million. Thus,
EPA does not believe it should set different criteria for their
use.

The new exemption from the time and dollar limits applies to
any Fund-financed removal and thus encompasses state-lead as well
as EPA-lead responses. Actions where EPA has the lead, but is to
be reimbursed by private parties or other federal agencies, are
still subject to the statutory limits and provisions for
exemption.

Because the exemption requires consistency with the remedial
action to be taken, its use is well suited to proposed or final
NPL sites where remedial action is likely to be taken. It may
also be appropriate to use this exemption at some non-NPL sites
where justified on a case-by-case basis.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.415(i). Removal action compliance with other
laws.

¢ The current NCP in § 300.65(f) requires that
Fund-financed removal actions and removal actions pursuant to
CERCLA section 106 attain or exceed, to the greatest extent
practicable considering the exigencies of the circumstances,
applicable or relevant and appropriate federal public health and
environmental requirements. Other federal criteria, advisories,
and guidance and state standards are to be considered, as
appropriate, in formulating a removal action.

: Proposed § 300.415(j) (renumbered as 300.415(i) in
the final rule) required that removal actions attain, to the
extent practicable considering the exigencies of the situation,
all state as well as federal applicable or relevant and
appropriate requirements (ARARs).® Other federal and state

6 Note that proposed § 300.415(e) has been deleted (see
preamble section above on "Listing sites in CERCLIS," and the
remaining sections in § 300.415 have been renumbered.
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criteria, advisories, and guidance shall, as appropriate, be
considered in formulating the removal action. The proposed
revisions also note that statutory waivers from attaining ARARs
may be used for removal actions. In addition, the preamble to the
proposed revisions provided guidance clarifying three factors to
be considered in determining the "practicability" of complying
with ARARs: the exigencies of the situation, the scope of the
removal action to be taken, and the effect of ARAR attainment on
the removal statutory limits for duration and cost (53 FR 51410-
11).

Response to comments: Several commenters supported the proposed
revision to the NCP requiring that both federal and state ARARsS be
complied with when conducting removal actions. One commenter
asked what documentation is required to show that ARARs have been
identified and requested that EPA develop guidance providing
hypothetical conditions describing the extent to which ARAR
analysis should be performed. Another commenter stated that non-
Fund-financed removal actions conducted at federal facilities also
should be required to comply with ARARs.

In opposition to the proposal, a number of commenters pointed
out that Congress did not intend that removal actions be required
to comply with ARARS. The commenters suggested that, based on the
legislative history, Congress intended that only remedial actions
be subject to compliance with ARARS. According to one commenter,
the legislative history states that ARARs do not apply during
removal actions because removal actions are short-term, relatively
low-cost activities of great urgency that should be free of the

delays that may arise if it is necessary to identify and attain
ARARS.

Other commenters suggested that attainment of ARARs should
not be required during removal actions because removal actions are
not intended to completely clean up a site, but rather to quickly
eliminate or control an immediate threat. The commenters argued
that compliance with ARARs is based on what remains on site after
an entire remedy is completed, not after a particular problem is
controlled. In addition, several commenters argued that the main
purpose of the removal program is quick mitigation of threats, and
that requiring ARARs to be complied with during removal actions
undermines this purpose by slowing down the cleanup process. The
commenters suggested that such procedural delays as identification

of ARARS will hinder the removal program's ability to respond to
emergencies swiftly.

Several additional commenters suggested that requiring
attainment of ARARs discourages PRPs from undertaking removal
actions. Fund-financed removals can use the statutory limits to

limit attainment of ARARs; those limits do not apply to PRP
actions.
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One commenter opposed the provision that requires 0SCs to
justify why they are not attaining ARARs during a specific removal
action. The commenter argued that the prospect of an 0OSC being
required to justify why he or she is not attaining all ARARs is
inconsistent with removal program objectives.

Other commenters believed that the current policy concerning
compliance with ARARs during removal actions should be replaced
with a more discretionary policy. They suggested that O0SCs should
only be required to comply with ARARsS that are most crucial to the
proper stabilization of the site and protection of public health
and the environment.

In response, EPA has carefully reviewed this issue in light
of the public comments, and believes a number of clarifying points
need to be made. First, as a threshold matter, EPA agrees that
Congress did not, in the 1986 amendments to CERCLA, "require"™ EPA
to meet ARARs during removal actions. However, it has been EPA's
policy since 1985, established in the NCP, to attain ARARs during
removals to the extent practicable, considering the exigencies of
the situation. EPA believes that this is still a sound policy.
Reference to requirements under other laws (i.e., ARARsS) help to
guide EPA in determining the appropriate manner in which to take a
removal action at many sites.

If, for example, a component of the removal action is to
discharge treated waste to a nearby river or stream, effluent
limitations based on federal or state water quality criteria will
be useful in determining the extent of such treatment. Today's
policy is consistent with section 105 of CERCLA which directs that
the NCP include methods and criteria for determining the
appropriate extent of removals. Thus, EPA is maintaining the
policy described in the preamble to the proposed NCP, although EPA
has modified the factors to be considered in determining
practicability.

A number of other comments questioned the extent to which
removals should attempt to attain ARARs. In responding to such
comments, it is important to note that the policy that removals
comply with ARARs to the extent practicable is defined in large
part by the purpose of removal actions.

The purpose of removal actions generally is to respond to a
release or threat of release of hazardous substances, pollutants,
or contaminants so as to prevent, minimize, or mitigate harm to
human health and the environment. Although all removals must be
protective of human health and the environment within their
defined objectives, removals are distinct from remedial actions in
that they may mitigate or stabilize the threat rather than
comprehensively address all threats at a site. Consequently,
removal actions cannot be expected to attain all ARARs. Remedial
actions, in contrast, must comply with all ARARs (or invoke a
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waiver). 1Indeed, the imposition by Congress of limits on the
amount of time and Fund money that may be spent conducting a
removal action often precludes comprehensive remedies by removal
actions alor~e. Removal authority is mainly used to respond to
emergency and time-critical situations where long deliberation
prior to response is not feasible. All of these factors -- limits
on funding, planning time, and duration, as well as the more
narrow purpose of removal actions ~- combine to circumscribe the
practicability of compliance with ARARs during individual removal
actions. Indeed, the vast majority of removals involve activities
where consideration of ARARS is not even necessary, e.g., off-site
disposal, provision of alternate water supply, and construction of
fences, dikes and trenches.

Further, it should be noted that requirements are ARARs only
when they pertain to the specific action being conducted. 1If, for
example, a site has leaking drums, widespread soil contamination,
and significant ground-water contamination, the removal action at
the site might only involve actions necessary to reduce the near-
term threats, such as direct contact and further deterioration of
the ground water; thus, the removal action might be limited to
removal of the drums and surface debris and excavation of highly
contaminated soil. Requirements pertaining to the cleanup of
ground-water contamination would not be ARARs for that action
because the removal action is not intended to address ground
water; rather, requirements pertaining to the drums, surface
debris, or contaminated soil may be ARARs for the specific removal
action. Once the lead agency makes the determination that the
requirements are ARARsS for a removal, then it must determine
whether compliance is practicable.

It will generally be practicable for removal actions to
comply with ARARs that are consistent with the goals and focus of
the removal. However, as stated above, removals are intended to
be responses to near-term threats, with the ability to respond
quickly when necessary; thus, ARARs that would delay rapid
response when it is necessary, or cause the response to exceed
removal goals, may be determined to be impracticable. Of course,
even where compliance with specific ARARs is not deemed
practicable, the lead agency for a removal must use its best
judgment to ensure that the action taken is protective of human

health and the environment within the defined objectives of the
removal action.

In order to better explain how a lead agency can determine
when compliance with an ARAR is practicable, the preamble to the
proposed NCP included three factors for consideration: exigencies
of the situation, scope of the removal action and the statutory
limits (53 FR 51410-11). Upon consideration of comments, EPA has
decided to enumerate in the rule only two of those three factors
as important for determining practicability: urgency (simply
renaming exigencies) of the situation, and scope of the removal
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action. EPA believes that statutory limits, because they relate
to the authority to conduct removal actions, are easier to
consider within, rather than apart from, the factor of scope of
the removal action when determining whether compliance with an
ARAR is practicable.

The factor of urgency of the situation relates to the need
for a prompt response. In many cases, appropriate response
activities must be identified and implemented quickly in order to
ensure the protection of human health and the environment. For
example, if leaking drums pose a danger of fire or explosion in a
residential area, the drums must be addressed immediately, and it
will generally be impracticable to identify and comply with all
potential ARARS.

The second factor, the scope of the removal action relates to
the special nature of removals in that they may be used to
minimize and mitigate potential harm rather than totally eliminate
it. Removals are further limited in the amount of time and Fund
money that may be expended at any particular site in the absence
of a statutory exemption. Again, using the example above, even
though standards requiring cleanup of the lower level soil
contamination would be an ARAR to that medium, they would be
outside the scope of the removal action when such cleanup is not
necessary for the stabilization of the site, or when it would
cause an exceedance of the statutory limits and no exemption
applied. Hence, such soil standards, while ARARS, would not be
practicable to attain considering the exigencies of the situation.

Of course, such standards may be ARARs for any remedial action
that is subsequently taken at the site.

EPA disagrees with the comment that requiring PRPs to comply
with ARARs to the extent practicable discourages PRPs from
conducting removals because the statutory limits do not apply to
non-Fund-financed actions. Although the limits apply by law to
Fund-financed actions only, EPA has the discretion under CERCLA
section 104(c) (1) to take removal actions that exceed those
limits, in emergency situations or where the action is otherwise
appropriate and consistent with the remedial action that may be
taken at the site. EPA will select the appropriate remedy, even
where an extensive removal action is warranted, regardless of
whether the site is Fund-lead or PRP-based. The only difference
is that if the site is Fund-lead, an exemption must first be
invoked in order to proceed with the action. Thus, the time and
dollar limitations generally will not result in PRPs performing a
more extensive removal than EPA itself would conduct. That is,
EPA's selection of a removal action, including what ARARs will be
attained, will not be based on who will be conducting the removal.

Finally, as stated in the preamble to the proposed NCP (53 FR
51411), even if attainment of an ARAR is practicable under the
factors described above, the lead agency may also consider whether
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one of the statutory waivers from compliance with ARARS is
available for a removal action. EPA is developing guidance on the
process of complying with ARARs during removal actions. EPA
generally will only require documentation of ARARs for which
compliance is determined to be practicable, in order not to burden
0SCs with substantial paperwork requirements.

: Proposed § 300.415(3j) (renumbered as final
§ 300.415(i)) is revised as follovs:

1. The following has been added to identify factors that are

appropriate for consideration in determining the practicability of
complying with ARARS:

In determining whether compliance with ARARs is practicable,

the lead agency may consider appropriate factors, including
the following:

(A) The urgency of the situation; and
(B) The scope of the removal action to be conducted.

2. The reference to advisories, criteria or quidance has
been modified (see preamble section below on TBCs) .

3. The description of ARARs has been reworded (see preamble
section below on the definition of "applicable.”

Nage: Sections 300.5, 300.415(g) and (h), 300.500(a), 300.505
and 300.525(a). State involvement in removal actions.

Existing rule: Sections 300.61 and 300.62 of the current NCP
encourage states to undertake actions authorized under Subpart F.
Such actions include removal and remedial actions pursuant to
CERCLA section 104(a)(1). The regulation notes further that
CERCLA section 104(d) (1) authorizes the federal government to
enter into contracts or cooperative agreements with the state to
take Fund-financed response actions authorized under CERCLA, when
the federal government determines that the state has the
capability to undertake such actions.

Propoged rule: Proposed §§ 300.415(h) and (i) (renumbered as final
§§ 300.415(g) and (h)) and 300.525(a) would codify EPA's existing
policy of entering into cooperative agreements with states to
undertake Fund-financed removal actions, provided that states
follow all the provisions of the NCP removal authorities. The
preamble to the proposed rule suggested that non-time critical
actions are the most likely candidates for state-lead removals (53
FR 51410). Proposed § 300.510(b) provided further that facilities
operated by a state or political subdivision require a minimum
cost share of 50 percent of the total response costs if a remedial
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action is taken. Section 300.505 describes what EPA and a state
may agree to in a Superfund Memorandum of Agreement (SMOA)
regarding the nature and extent of interaction on EPA-lead and
state-lead response. The preamble clarified that, where
practicable, a SMOA may include general provisions for interaction
on removal actions (53 FR 51455). The preamble to the proposed
rule described other topics for EPA/state discussion on provisions
in SMOAs on removal actions (53 FR 51454-55).

Responsge to copments: One commenter supported the proposed

revision stating that state-lead removals through a cooperative
agreement would be a very positive step. The commenter argued,
however, that it would be unreasonable to provide guidance that
strongly encourages states to conduct such removals when no funds
for conducting them are made available.

Several commenters specifically called for the delegation of
the removal program to the states. One of these commenters stated
that the revised NCP should include more detailed and permissive
language specifically allowing for program authority to be
delegated to states. According to the commenter, this would allow
response-capable states to pursue program authorization from EPA
through cooperative agreements rather than through single or
multiple project authorizations. In addition, the commenter .
recommended that states which become authorized to conduct removal
actions be granted funding support similar to the support that EPA
provides for the Technical Assistance Team and the Emergency
Response Cleanup Services, thereby allowing the state to
effectively administer the duties of the lead-agency during a
removal action. The commenter also recommended that authorized
states be allowed full reimbursement of their removal costs from
the Hazardous Substances Trust Fund. Another commenter suggested
allowing states to develop administrative and technical staff
capable of overseeing removal actions. The commenter believed
that a policy should be included in the NCP that allows for the
states to hire contractors on a stand-by basis to allow for timely
response to removal sites. A third commenter recommended that
states be permitted by the NCP to establish predesignated
0SCs/RPMs who would have the authority to use federal funds
pursuant to a cooperative agreement or contract for cleanup of oil
and hazardous substances under these progranms.

, Other commenters called for at least some expanded

opportunities for state involvement in the removal progranm.

Several commenters argued that states should be allowed to conduct

more than just non-time critical removals, indicating that it

would be faster and far less costly for states to conduct all

types of removals. Another commenter argued that states should be
afforded the opportunity to conduct removal actions under .
cooperative agreements unless an emergency exists that does not

allow time for EPA to enter into a cooperative agreement with the

state. One commenter suggested that states now have very
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effective Superfund programs with experienced and capable staffs.
According to the ‘commenter, some of these programs have better
cleanup records than the federal program. The commenter states
that EPA has failed to take full advantage of these state programs
to improve the performance of the federal Superfund effort.

Several commenters requested clarification of EPA policies on
state-lead removals. The commenters requested further
clarification in the NCP regarding the circumstances under which
states will be allowed to conduct non-time-critical removals, what
criteria will be used to make decisions concerning when states
will be allowed to conduct such actions, and how a state-lead
removal program will be structured.

Other commenters suggested that EPA more clearly define the
EPA/state relationship concerning removal actions. One.of these
commenters suggested that EPA should emphasize state/EPA
coordination on all removal actions regardless of who is in the
lead. Another commenter stated that the NCP should outline the
EPA/state interaction on removal sites in the same detail as the
relationship is outlined at remedial sites.

One commenter representing a state presented specific
examples of how present state/EPA removal interaction is
ineffective. The commenter alleged that the state had been left
out of public meetings and meetings between EPA and the PRPs, that
the state is not consulted on press releases, and that state
comments on negotiations with PRPs are not considered by EPA.
Another commenter suggested that EPA in general take into
consideration state comments when conducting removal actions.

In response, EPA is committed to state involvement in the
removal program and is, therefore, revising regqulatory language in
§§ 300.5, 300.500(a) and 300.505 regarding SMOAs to include
references to removal actions. EPA believes that the SMOA can
often be used to specify the areas appropriate for EPA/state
interaction during removal actions. As noted in the preamble to
the proposed rule, the SMOA may include: (1) the process to be
followed by EPA and a state to notify each other of a
determination that a removal action is necessary; (2) the
procedures to be followed by EPA and a state to consult and
comment upon the nature of any proposed removal action, and (3)
the procedures to be followed to provide for post-removal site
control for fund-financed removals as described in § 300.415(k).

A definition of "post-removal sits control"™ has been added to

§ 300.5 because this term is used in several places in the NCP.

If EPA and a state desire, the SMOA provisions may also include
details on interaction at public meetings, negotiations with PRPs,
etc. EPA wishes to emphasize, however, that the negotiations
concerning EPA/state interaction during removal actions should not
be allowed to interfere with or prolong the completion of the SMOA
negotiations. If EPA and the state find that discussion of the



=98 =

provisions regarding removal actions is delaying completion of the
SMOA, they should proceed with the SMOA negotiations without
removal action provisions, and at a later date amend the SMOA to
include these provisions.

Currently, EPA's policy is that states may conduct a non-
time-critical removal action for a specific site. 1In response to
comments, EPA considered allowing states to conduct Fund-financed
time-critical and emergency removal actions as well. After
careful consideration, however, EPA decided to continue its
current policy of allowing only non-time-critical removal actions
to be state-lead. 1In arriving at this decision, EPA weighed
several factors concerning the nature of removal actions, and the
history of the removal program. First, EPA may not obligate funds
in anticipation of removal actions that may take place in the
future. Therefore, states must enter into site-specific
cooperative agreements (CAs) before they are allowed to undertake
a removal action. 1In the past, EPA attempted using CAs more
extensively in the removal program but found that the CA
negotiating process is often long and complicated. EPA was
concerned that the process could hinder timely response to
releases requiring emergency or time-critical action. Second, the
removal program has limited funding. Because of the necessity for
ensuring adequate response capabilities on the federal level, EPA
does not anticipate that additional funding will be available for
states to conduct emergency and time-critical removal actions and,
therefore, does not believe it would be feasible to allow states
to undertake these types of response actions. For these reasons,
EPA believes that its current policy of permitting states to
conduct only non-time-critical removal actions allows EPA to
retain its ability to respond immediately to releases that
threaten human health and the environment while simultaneously
providing states a role in the removal action process.

For a state to conduct Fund-financed, non-time-critical
removal actions, the state must first enter into a CA with EPA.
Additionally, only removal actions that are listed on the approved
or revised Superfund comprehensive accomplishments plan (SCAP) can
be state-lead. The Regional Administrator (RA) evaluates a
state's request to lead a Fund-financed removal action and decides
on a case-by-case basis whether the action is appropriate for
state-lead. When making his/her decision the RA considers: (1)
the state's experience in leading activities conducted under the
remedial program that are similar to the response actions required
to clean up or to stabilize the release at the site under
evaluation for state-lead:; (2) the state's experience in
responding to hazardous substance releases independent of federal
involvement and funds; and (3) whether the state has prepared a
state contingency plan for hazardous substance release response.
For more information concerning state-lead removals see 40 CFR
Part 35 Subpart 0.
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In further response to the comment on delegating authority
(and transferring funds) to states, EPA notes that although
authority to conduct time-critical and emergency removals is not
being delegated to states, funding may be available under the Core
Grant Program to assist states in developing an infra-structure
for involvement and interagency coordination during removal
actions. For more information concerning the Core Grant Program
see 40 CFR Part 35 Subpart O.

: 1. Proposed §§ 300.5 (definition of smoa),
300.500(a), 300.505(a)(3) and 300.505(d) (1) are revised to add the
word "removal® before the word "pre-remedial.”

2. Proposed §§ 300.415(h) and (i) are renumbered as
§§ 300.415(g) and (h) and promulgated as proposed.

3. A definition for "post-removal site control" is added to
§ 300.5 as follows:

"Post-removal site control" means those activities that are
necessary to sustain the integrity of a Fund-financed removal
action following its conclusion. Post-removal site control
may be a removal or remedial action under CERCLA. The term
includes, without being limited to, activities such as

relighting gas flares, replacing filters and collecting
leachate.

4. References to "post-removal site control" have been added
to the definitions in § 300.5 of "remove or removal" and "remedy
or remedial action.*®

SECTION 300.425 Establishing remedial priorities

Name: Section 300.5. Definition of National Priorities List.
Section 300.425. Establishing remedial priorities.

Proposed rule: Section 300.5 included a definition of National
Priorities List. Section 300.42% identified the criteria,
methods, and procedures EPA uses to establish its priorities for
remedial action. The proposed rule stated that although only
those releases included on the NPL are eligible for Fund-financed
remedial action, remedial planning activities pursuant to CERCLA

section 104 (b) are not considered remedial actions and are not
limited to NPL sites.

Regsponse to comments: EPA has made several changes to language on
listing sites on the National Priorities List. First, EPA is

revising the rule to explain more clearly which EPA authorities
are limited to sites on the NPL.
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In both the existing NCP (40 CFR 300.66(c) (2), 300.68(a) (1))
and the 1988 proposed revisions (§ 300.425(b) (1), 53 FR at 51502),
EPA has stated that Fund money may be used for CERCLA remedial
actions only for those releases that are listed on the NPL. The
1985 NCP (40 CFR 300.68(a) (1)) and the proposed revision went on
to state that this limitation on the use of Fund money would not
apply to "remedial planning activities pursuant to CERCLA section
104 (b) ," which despite the use of the word "remedial"” in the name,
come within the definition of "removal" actions under CERCLA
section 101(23). See 54 FR 41002 (October 4, 1989); 52 FR 27622
(July 27, 1987); 50 FR 47927 (November 20, 1985). In the interest
of clarity on this point, EPA has amended final § 300.425(b) (1) to
provide that the limitation on remedial action funding to releases
on the NPL would not apply to "removal actions (including remedial
planning activities, RI/FSs, and other actions taken pursuant to
CERCLA section 104(b))."™ This clarification is consistent with
the proposed and final § 300.415(b) (1), which states that a
removal action may be taken at appropriate sites regardless of
inclusion on the NPL.

The proposed and final rule, at § 300.425(b) (4), alsoc make
clear that EPA may take enforcement actions at non-NPL sites. EPA
also notes that it has the discretion to use its authorities under
CERCLA, RCRA, or both to accomplish appropriate cleanup action at
a site, even where the site is listed on the NPL. (See 54 FR at
41009 (Oct. 4, 1989).) In particular, where a site is at an
active, RCRA-permitted facility, and the owner/operator is present
and has adequate financial resources to fund the entire cleanup,
EPA may consider whether the use of RCRA or CERCLA authorities (or
both) is most appropriate for the accomplishment of cleanup at the
site. In the context of federal facility cleanups, this decision,
and the cleanup plan in general, would be discussed in the
Interagency Agreement (IAG) for the facility.

Second, EPA is deleting a sentence from § 300.425(b) (2) that
reads: "Responsible parties shall pay for or implement response
actions to the fullest extent practicable." EPA reiterates that
it is EPA policy for responsible parties to pay for or implement
response actions to the maximum extent practicable. EPA

believes, however, that thirs policy is more appropriately stated
in the preamble.

In addition, proposed § 300.425(c)(2) is revised to add the
phrase "(not including Indian tribes)® in order to be consistent
with the reference to "state™ in CERCLA section 105(a) (8) (B).

Consistent with the revisions to § 300.425, EPA is also
revising the proposed definition of National Priorities List in
§ 300.5 to clarify that EPA may allow actions other than Fund-
financed actions under CERCLA to be conducted at NPL sites.
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Final rule: 1. The proposed definition in § 300.5 is revised as
follows: .

"National Priorities List" (NPL) means the list,
compiled by EPA pursuant to CERCLA section 105, of
uncontrolled hazardous substance releases in the United
States that are priorities for long-term evaluation and
response.

2. Proposed § 300.425(b) is revised as follows:

(b) National Prjorities List. The NPL is the list of
priority releases for long-term evaluation and remedial
response.

(1) Only those releases included on the NPL shall be
considered eligible for Fund-financed remedial action.
Removal actions (including remedial planning activities,
RI/FSs and other actions taken pursuant to CERCLA section
104 (b)) are not limited to NPL sites.

(2) Inclusion of a release on the NPL does not imply
that monies will be expended, nor does the rank of a release
on the NPL establish the precise priorities for the
allocation of Fund resources. EPA may also pursue other
appropriate authorities to remedy the release, including
enforcement actions under CERCLA and other laws. A site's
rank on the NPL serves, along with other factors, including
enforcement actions, as a basis to guide the allocation of
Fund resources among releases.

3. The first sentence of proposed § 300.425(c) (2) is revised

as follows: "A state (not including Indian tribes) has designated
a release as its highest priority."

Nage: Section 300.425(d) (6). Construction Completion category on
the National Priorities List.

Proposed ruyle: EPA proposed to establish a new "category" as part
of the NPL - the "Construction Completion" category (see 53 FR
51415). The category would consist of: (a) sites awaiting
deletion, (b) sites awaiting deletion but for which CERCLA section
121(c) requires reviews of the remedy no less often than five
years after initiation, and (c) sites undergoing long-term
remedial actions (LTRAs). EPA believes the new category would
communicate more clearly to the public the status of cleanup
progress among sites on the National Priorities List (NPL).

EPA would shift sites into the Construction Completion
category only following approval of interim or final Close Out
Reports. EPA would approve the Reports only after remedies have
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been implemented and are operating properly. Approval of an
interim Close Out Report indicates that construction of the remedy
is complete, and that it is operating properly, but that the
remedy must operate for a period of time before achieving cleanup
levels specified in the Record of Decision (ROD) for the site.
Approval of a final (including amended) Close Out Report indicates
that the remedy has achieved protectiveness levels specified in
the ROD(s), and that all remedial actions are complete. The
proposal also indicates that EPA believes that sites requiring
five-year review under § 300.430(f) (3) (V) (renumbered as final

§ 300.430(f)(5)(iii)(C)) may, when appropriate, be deleted from
the NPL.

Response to comments: All commenters on this policy recommended

adoption of the proposal to recategorize sites. One commenter
disagreed with EPA's name for the new category, stating that
construction at some sites in the category would not be complete.
EPA disagrees with this interpretation: as explained above, for
both LTRA sites and sites awaiting deletion, construction of the
remedy must be complete and operating properly before it may be
placed in this new category. Another commenter interpreted EPA's
proposal to mean that it would create a new status code on the
NPL, rather than a new category, or sub-section. EPA believes a
distinct category more Clearly provides remedial progress
information to the public. EPA has found this to be true with
regard to federal facility sites, which have been placed in a
separate category of the NPL. Thus, the idea of categorizing
sites on the NPL is not a new one. Indeed, the 1985 NCP
specifically afforded EPA the discretion to "re-categorize"
certain types of sites (see 40 CFR 300.66(c) (7)(1985)). EPA is
specifically acknowledging this discretion in final

§ 300.425(d) (6).

The commenter stated that EPA should seek state concurrence
before placing a site under the new status. EPA disagrees that it
should seek formal state concurrence to recategorize sites.
Recategorization is a mechanical process and does not have
regulatory significance; it is merely a better method of
communicating site status to the public. Moreover, EPA will
recategorize sites only on the basis of approved interim or final
Close Out Reports, and states will continue to be involved in
remedy inspections and review or preparation of the reports. EPA
will obtain state concurrence and solicit public comments before
deleting sites from the NPL, pursuant to § 300.425(e).

Another commenter supported the concept of recategorizing
sites, particularly those at which only operation and maintenance
remains to be conducted. However, the commenter also states that
such sites could appropriately be deleted entirely from the NPL.
A different commenter suggested that the Construction Completion
category should exclude sites requiring only operation and
maintenance and that such sites should be deleted from the NPL.
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EPA intends that a site requiring only operation and maintenance
at the time of construction completion be recategorized as a
temporary measure until the process of reviewing the site for
possible deletion from the NPL has been completed.

One commenter stated that proposed § 300.430(f) (3)(v) is
unclear regarding whether EPA would conduct five-year reviews at
sites in certain phases of response, or having certain status vis-
a-vis the NPL, i.e., sites still on the NPL, deleted sites, and
sites where LTRAs are underway. The commenter went on to state
that, if a five-year review indicates that additional action is
required at a site that has been deleted from the NPL, EPA must
clarify under what authority the action is to be conducted.

EPA will conduct five~year reviews for appropriate sites
after initiation of the remedial action. Thus, reviews may be
conducted during phases of the remedial action, during LTRA
status, and, where appropriate, after a site has been deleted from
the NPL. EPA continues to develop its policy on five-year
reviews, and plans to issue further guidance on these issues. EPA
has discretionary authority to take further action at a deleted
site if a review indicates that the remedy is no longer
protective. CERCLA 105(e) states that EPA may restore the site to
the NPL without re-applying the Hazard Ranking System (HRS), and
CERCLA 121(c) provides that EPA make take or require action, if
appropriate, following a review. Section 300.425(e)(3) again
states this point, and further states that all releases deleted
from the NPL are eligible for Fund-financed remedial actions
should future conditions warrant such actions.

Another commenter stated that "five-year review" sites should
be deleted from the NPL rather than placed in the Construction
Completion category. In response, at the time of proposal, EPA
announced its view that five-year review sites may be considered
"sites awaiting deletion," i.e., deletion candidates. Upon
consideration of the issue, EPA believes that it may generally not
be appropriate to delete any of these sites before performing at
least one review after completion of the remedial action. This is
consistent with a recommendation of the Administrator's 90-day
study of the Superfund Program, "A Management Review of the
Superfund Program,” and with OSWER policy.’

7 See "Performance of Five-Year Reviews and Their
Relationship to the Deletion of Sites from the National
Priorities List (NPL) (Superfund Management Review: Recommendation
No. 2), Memorandum from Jonathan Z. Carnnon, Acting Assistant
Administrator, OSWER, to Regional Administrators (October 30,
1989) ; and "Update to the 'Procedures for Completion and Deletion
of National Priorities List Sites' -- Guidance Document Regarding
the Performance of Five-Year Reviews (Superfund Management Review:
Recommendation No. 2)," Memorandum from Henry L. Longest II,
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This position reflects an EPA policy decision that in most
cases where hazardous substances remain after the completion of
remedial action, it is appropriate to act more slowly on deleting
the sites from the NPL, consistent with the concern evidenced by
Congress in specifically mandating review at least every five
years at such sites. This policy is also consistent with the
limited purpose of the NPL as an informational list of sites at
which CERCLA attention is appropriate (53 FR at 51415-16); the
continued inclusion of the site on the NPL does not mean that
response action will be taken at the site. See 48 FR 40658,
40659 (Sept. 8, 1983) (quoting CERCLA legislative history).

This is not inconsistent with the long-standing provision on
deletion in the 1985 NCP, which provides that "sites may be
deleted from or recategorjized on the NPL e no further res
is appropriate.™ 40 CFR 300.66(c) (7) (1985) (emphasis added).

Thus even if no further action is planned at a five-year review
site, recategorization is as appropriate a means of recognizing
that status as is deletion. Further, deletion will be considered
as part of the review.

EPA also does not view this policy for five-year review sites
as inconsistent with EPA policy on deletions. The criteria for
deletion in § 300.425(e) provide that "releases may be deleted
from ... the NPL where no further response is appropriate,"
thereby providing considerable flexibility to the Administrator.
Further, the rule provides that EPA shall not delete a site from
the NPL until the state in which the release was located has
concurred, and the public has been afforded an opportunity to
comment on the proposed deletion. Thus, the decision to delete is
not an automatic one by EPA, but rather is decided as part of a
formal public process. It is similarly important to note that a
"site awaiting deletion" in the new Construction Completion
category will not necessarily be deleted automatically upon
recategorization.

One commenter stated that the first five-year review should
not occur until five years after the operation and maintenance
phase of the response action is complete. EPA disagrees with this
comment; some sites will require operation and maintenance
indefinitely, and thus adoption of such an approach would result
in no five-year review. Further, CERCLA section 121(c) calls for
reviews within five years of the "initiation"™ -- not completion --
of the remedial action. EPA is currently developing a policy
regarding timing and conduct of five-year reviews.

Director, Office of Emergency and Remedial Response, to Regional
Waste Management Division Directors (OSWER Directive No. 9320.2-
3B, December 29, 1989).
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Another commenter, though strongly favoring the creation of a
new NPL category, recommended that EPA create two new categories:
"remedy in long-term operation and maintenance”, and "sites
awaiting delisting”. The commenter asserted that the public would
understand such terms more easily than "Construction Completion".
EPA disagrees with this comment because the phrase "long-term
operation and maintenance" may cause more confusion for the
public. EPA believes the commenter inadvertently confused two
concepts: "operation and maintenance" and "LTRA." Many NPL sites
will require operation and maintenance following deletion from the
NPL in order to maintain the protectiveness of the remedy (e.g.
cutting grass or maintaining monitoring wells), even though
specified cleanup standards have been achieved and criteria for
deletion have been met.

An LTRA, on the other hand, is an ongoing remedial action
which has not yet achieved the cleanup standards in the ROD. It
too may require operation and maintenance after achieving these
standards, and after deletion of the site from the NPL. EPA will
place an LTRA site in the Construction Completion category based
on approval of an interim Close Out Report. EPA will finalize or
amend the report when the remedy has achieved cleanup levels
specified in the ROD(s). The LTRA will then be categorized on the
NPL as either a site awaiting deletion or a five-year review site.

To minimize public confusion and administrative burden, EPA
will create at present only one new category. However, EPA plans
to denote in the category whether a site is: (a) an LTRA, (b) a
site awaiting deletion, or (c) a "five-year review" site awaiting
review and/or deletion. (Note that LTRA sites may be placed in the

five-year review category upon attainment of the final
remediation goals.)

Final rule: Proposed § 300.425 is revised as follows:

1. A new section has been added to the final rule,
§ 300.425(d) (6), to reflect EPA's long-standing discretion to
establish categories of sites on the NPL: "Releases may be
categorized on the NPL when deemed appropriate by EPA."

2. In § 300.425(e) (2), the timeframe for state review of
notices of intent to delete has been changed to 30 working days

(see preamble to § 300.515(h) (3), "State review of EPA-lead
documents) . "
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SECTION 300.430. Remedial investigation/feasibility study and
selection of remedy

uctio

Today EPA is promulgating revisions to the remedial
investigation (RI)/feasibility study (FS) and selection of remedy
sections of the 1985 NCP. While the framework of this portion of
the regulation remains largely as proposed on December 21, 1988,
significant changes have been made to respond to comments
received and to articulate more clearly the remedy selection
goal, expectations and process EPA intends to employ in
implementing the Superfund program.

The remedy selection process promulgated today is founded on
CERCLA's overarching mandate to protect human health and the
environment. This approach emphasizes solutions that can ensure
reliable protection over time. Today's rule promotes the
aggressive use of treatment technologies to achieve reliable
remedies while acknowledging the practical limitations on the use
of treatment.

In this approach, EPA seeks to encompass the many statutory
mandates while emphasizing the statutory preference for permanent .
solutions and use of treatment technologies. The approach is

tempered by practicability to ensure that the remedies selected

~are appropriate and that the program responds to the threats

posed by the worst toxic waste sites across the nation. Today's
requirements for selecting remedies further provide a uniform

framework to promote consistency in decision-making.

Today's regulation establishes a process that allows
consideration and balancing of site-specific factors in remedy
selection. EPA has used this type of decision-making process to
select CERCLA remedial actions since the inception of the
Superfund program. Revisions contained in today's rule modify
the approach by incorporating the new requirements of the 1986
amendments to CERCLA into existing procedures. This approach
relies on a process that examines site characteristics and
alternative approaches for remediating site problems. This
process evaluates remedial alternatives using nine criteria which
are based on CERCIA's mandates to determine advantages and
disadvantages of the alternatives, thus identifying site-specific
trade-offs between options. These trade-offs are balanced in a
risk management judgment as to which alternative provides the
most appropriate solution for the site problem.

In response to comments requesting further clarification and
structure in the remedy selection process, EPA has made changes to .
provide better guidance on the types of remedies that EPA expects
to result from the process; to add more structure to the process
by specifying the functional categories of the nine criteria in
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the rule; and to indicate which criteria are to be emphasized in
the balancing process. EPA believes this process ensures the
selection of remedial actions that fulfill statutory requirements
to protect human health and the environment, comply with ARARs, be
cost-effective, and utilize permanent solutions and alternative
treatment technologies or resource recovery technologies to the
maximum extent practicable. Further, this process considers the
full range of factors pertinent to remedy selection and provides
the flexibility necessary and appropriate to ensure that remedial

actions selected are sensible, reliable solutions for identified
site problems.

The approach promulgated in today's rule was supported by
numerous commenters. Several expressed the view that alternate
remedy selection methods presented in the proposal were
inappropriate or inferior to the promulgated approach. Some
commenters noted that the promulgated approach includes important
criteria that the other approaches do not.

Two distinct groups of commenters who have sharply
contrasting views on the goal of the Superfund program opposed
the proposed approach that is promulgated today. One group of
commenters believes EPA should establish a remedy selection
process that adopts as its goal full site restoration and
treatment of all material to the extent technically feasible.
This approach would limit consideration of cost to the selection
of the less expensive of comparably effective treatment
technologies. Under this approach, methods of protection that
rely on control of exposure (i.e., engineering controls such as
capping or other containment systems and institutional controls)
could only be used when treatment was technically infeasible.
Several of these commenters expressed the view that remedy
selection should be more structured and supported either the
sequential decision-making approach or the point of departure
strategy for remedy selection presented in the proposal.

The other group of commenters critical of the proposed
approach believes the Superfund program should seek to achieve
protection primarily by controlling exposure to current risks
through use of engineering and institutional controls. Treatment
would be used only if other controls are not expected to be
reliable or greater protectlon can be achieved through treatment
without a significant increase in cost. These commenters
generally supported the use of a cost-effectiveness screen in
site-specific balancing or the site stabilization strategy for
remedy selection presented in the proposal.

The approach EPA promulgates today sets a course for the
Superfund program between the two ends of the spectrum reflected
in these comments. EPA is establishing as its goal remedial
actions that protect human health and the environment, that
maintain protection over time, and that minimize untreated waste.
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This goal reflects CERCLA's preference for achieving
protection through the use of treatment technologies that destroy
or reduce the inherent hazards posed by wastes and result in
remedies that are highly reliable over time. The purpose of
treatment in the Superfund program is to significantly reduce the
toxicity and/or mobility of the contaminants posing a significant
threat (i.e., "contaminants of concern") wherever practicable to
reduce the need for long-term management of hazardous materijal.
EPA will seek to reduce hazards (i.e., toxicity and/or mobility)
to levels that ensure that contaminated material remaining on-
site can be reliably controlled over time through engineering
and/or institutional controls.

Further, the Superfund program also uses as a guideline for
effective treatment the range of 90 to 99 percent reduction in
the concentration or mobility of contaminants of concern (see
preamble discussion below on "reduction of toxicity, mobility or
volume" under § 300.430(e)(9)). Although it is most important
that treatment technologies achieve the remediation goals
developed specifically for each site (which may be greater or less
than the treatment guidelines), EPA believes that, in general,
treatment technologies or treatment trains that cannot achieve .
this level of performance on a consistent basis are not
sufficiently effective and generally will not be appropriate. EPA
believes this 90 to 99 percent reduction treatment guideline
allows for the use of an array of technologies and will not
preclude the introduction of innovative technologies into the
range of effective technologies. EPA believes the renmedy
selection process should encourage diversification of the range of
treatment technologies available for addressing hazardous
substances so that the program continues to find more effective,
safer, and less costly ways of reducing the hazards posed by the
various and often complex materials encountered at Superfund
sites.

Along with the program goal, EPA is establishing
expectations regarding the extent to which treatment is likely to
be practicable for certain types of site situations and problems
frequently encountered by the Superfund program. These
expectations indicate that EPA intends to place priority on
treating materials that pose the principal threats at a given
site. The expectations also acknowledge that certain
technological, economic and implementation factors may make
treatment impracticable for certain types of site problems.
Experience has shown that in such situations, remedies that rely
on control of exposure through engineering and/or institutional
controls to provide protection generally will be appropriate. .

The goal and expectations should be considered when making
site-specific determinations of the maximum extent to which
permanent solutions and treatment can be practicably utilized in
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a cost-effective manner. Another important part of this
framework is the range of alternatives EPA will consider as
possible cleanup options. This range reflects the principle that
protection of human health and the environment can be achieved
through a variety of methods, including treatment, engineering
and/or institutional controls and through combinations of such
methods. Today's rule reflects the statutory preference for
achieving protection of human health and the environment through
treatment by emphasizing the development of alternatives that
employ treatment as their principal element.

This framework for developing alternatives is one of the
major changes to the 1985 NCP which called for the development of
alternatives that do not attain, attain, and exceed ARARs, as
well as an off-site and no action alternative. The 1985
framework was premised on the implicit assumptions that
alternatives would share the same ARARs and that the ability to
meet or exceed those requirements corresponded to different
levels of protection. Program experience has shown that while
alternatives may share chemical- and location-specific ARARs,
generally each alternative will have a unique set of action-
specific requirements. Additionally, it is now clear that ARARs
do not by themselves necessarily define protectiveness. First,
ARARs do not exist for every contaminant, location, or waste
management activity that may be encountered or undertaken at a
CERCLA site. Second, in those circumstances where multiple
contaminants are present, the cumulative risks posed by the
potential additivity of the constituents may require cleanup
levels for individual contaminants to be more stringent than ARARs
to ensure protection at the site. Finally, determining whether a
remedy is protective of human health and the environment also
requires consideration of the acceptability of any short-term or

cross-media impacts that may be posed during implementation of a
remedial action.

Another major revision to the 1985 NCP promulgated today is
the establishment of nine criteria used for the detailed analysis
of alternatives that serve as the basis for the remedy selection
decision. These nine criteria encompass statutory requirements
(specifically the long-term effectiveness factors that must be
assessed under CERCLA section 121(b) (1) (A-G)), and include other
technical and policy considerations that have proven to be
important for selecting among remedial alternatives. The various
criteria have been categorized according to their functions in
the remedy selection process as threshold, balancing and
modifying criteria. This designation demonstrates that
protection of human health and the environment will not be
compromised by other factors, including cost. Revisions also
clarify that trade-offs among alternatives with respect to the
long-term effectiveness and permanence they afford and the
reductions in toxicity, mobility, or volume they achieve through
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treatment are the most important considerations in the balancing
step by which the remedy is selected.

Name: Section 300.430(a)(1). Program goal, program management
principles and expectations.

Proposed rule: The preamble to the proposed rule described
management principles which EPA intends to apply to the Superfund
program and certain expectations regarding the types of remedies
that EPA has found to be most appropriate for different types of
waste (53 FR 51422). These expectations were developed based on
both the preferences and mandates expressed in CERCLA section 121
as well as EPA's practical experience in trying to meet those
preferences and mandates. The preamble declared EPA's intent to
focus available resources on selection of protective remedies that
provide reliable, effective response over the long-term. The
expectations envision treatment of the principal threats posed by
a site, with priority placed on treating waste that is highly
toxic, highly mobile, or liquid; and containment of waste
contaminated at low levels, waste technically infeasible to treat
and large volumes of waste.

Also included in the expectations was the concept that
contaminated ground waters will be returned to their beneficial
uses wherever practicable, within a timeframe that is reasonable
given the particular circumstances of the site. The preamble
explained that institutional controls could be used, as
appropriate, to prevent exposures to releases of hazardous
substances during remedy implementation and to supplement
engineering controls. The preamble also stated that the use of
institutional controls should not substitute for active response
measures as the sole remedy unless such active measures are
determined not to be practicable.

The preamble also described three program management
principles developed from program experience to promote the
efficiency and effectiveness of the remedial response process.
The preamble stated EPA's intent to balance the desire of
definitive site characterization and alternatives analysis with a
bias for initiating response actions necessary or appropriate to
eliminate, reduce or control hazards posed by a site as early as
possible. The preamble emphasized the principle of streamlining,
which EPA would apply in managing the Superfund program as a
whole and in conducting individual remedial action projects. The
preamble explained that the bias for acticn and principle of
streamlining may appropriately be considered throughout the life
of a remedial project but begin to be evaluated as site
management planning is initiated. Site management planning is a
dynamic, ongoing and informal strategic planning effort that
generally starts as soon as sites are proposed for inclusion on
the NPL and continues through the RI/FS and remedy selection
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process and the remedial design and remedial action phases, to
deletion from the NPL.

Response to comments: EPA has placed the program goal,
expectations, and management principles into the rule in response
to the strong support these principles received from commenters.
By including these in the rule, EPA believes the regulation
better articulates the objectives of the program. EPA also
believes that placing them in the rule itself will ensure that the
principles and expectations, although not binding, will remain a
part of the codified rule and will not merely be detached preamble
language. This will facilitate their use and identification by
implementing officials and the public. Specific comments and
changes to the rule are discussed below.

1. Program goal. EPA has added a statement of the national
goal of the remedy selection process to the final regulation. The
goal as expressed in today's rule is to select remedies that will
be protective of human health and the environment, that will
maintain protection over time and that will minimize untreated
waste. Although EPA received no comment specifically addressing a
national remedy selection goal, comments on other issues reflected
different interpretations of statutory mandates. EPA is
articulating a goal in order to reflect the effort of the
Superfund program to select remedies that are protective of human
health and the environment in the long-term and minimize untreated
waste. The concept of this goal is to be maintained throughout
the remedy selection process. The evaluation and remedy selection
performed using the nine criteria determine the extent to which
this goal is satisfied and the extent to which permanent solutions
and treatment are practicable.

2. Expectations. EPA has decided to add to the final
regulation the program expectations which appeared only in the
preamble to the proposed rule. EPA takes this action in response
to numerous comments expressing strong support for the principles
underlying the expectations and requesting EPA to incorporate the
expectations into the requlation. EPA has placed the
expectations in the rule to inform the public of the types of
remedies that EPA has achieved, and anticipates achieving, for
certain types of sites. These expectations are not, however,
binding requirements. Rather, the expectations are intended to
share collected experience to guide those developing cleanup
options. For example, EPA's experience that highly mobile waste
generally requires treatment may help to gquide EPA to focus the
detailed analysis on treatment alternatives, as compared to
containment alternatives. In effect, the expectations allow
implementing officials to profit from prior EPA learning and
thereby avoid duplicative or unnecessary efforts. However, the
fact that a proposed remedy may be consistent with the
expectations does not constitute sufficient grounds for the
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selection of that remedial alternative. All remedy selection
decisions must be based on an analysis using the nine criteria.

Today's rule also contains an expectation on the use of
innovative technologies that EPA developed in response to
numerous comments calling for increased emphasis on the
diversification of treatment technologies used in site
remediation. EPA supports such diversification and expects that
it will generally be appropriate to investigate remedial
alternatives that use innovative technologies when such
technology offers the potential for comparable or superior
treatment performance or implementability, fewer or lesser
adverse impacts than other available approaches, or lower costs
for similar levels of performance than demonstrated technologies.

Several commenters focused on the need for flexibility and
discretion in complying with the various mandates of CERCLA.
These commenters supported the expectations discussed by EPA in
the preamble to the proposed rule as being consistent with these
needs. EPA received the greatest support for the expectations
concerning the use of treatment technologies.

EPA expects that treatment will be the preferred means by
which to address the principal threats posed by a site, wherever
practicable. Principal threats are characterized as waste that
cannot be reliably controlled in place, such as liquids, highly
mobile materials (e.g., solvents), and high concentrations of
toxic compounds (e.g., several orders of magnitude above levels
that allow for unrestricted use and unlimited exposure).
Treatment is less likely to be practicable when sites have large
volumes of low concentrations of material, or when the waste is
very difficult to handle and treat (e.g., mixed waste of widely
varying composition). Specific situations that may limit the use
of treatment include sites where: (1) treatment technologies are
not technically feasible or are not available within a reasonable
timeframe; (2) the extraordinary size or complexity of a site
makes implementation of treatment technologies impracticable; (3)
implementation of a treatment-based remedy would result in
greater overall risk to human health and the environment due to
risks posed to workers or the surrounding community during
implementation; or (4) severe effects across environmental media
resulting from implementation would occur.

In addition, commenters agreed with EPA that solutions often
will involve a combination of methods of providing protection,
including treatment and engineering controls and institutional
controls. One commenter stated his belief that these
expectations embody the extent to which treatment can practicably
be utilized in a cost-effective manner on a site-specific basis.

. Some commenters concluded that the presence of the
expectations in the regulation would enhance private party
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participation in cleanups by relieving the burden of persuading
EPA in each situation that such expectations, or remedies
consistent with the expectations, are reasonable and in
compliance with CERCLA.

Another commenter, while supporting the expectations,
expressed concern that the regulation as proposed would not
adequately ensure that the expectations would be achieved. EPA
has concluded that the expectations will be of the most use if
maintained as general principles to assist in flexible,
site-specific decision-making. The expectations may not be
appropriate in all cases. By stating "expectations" rather than
issuing strict rules, EPA believes that critical flexibility can
be retained in the remedy selection process.

This commenter and one other urged the addition of an
expectation that treatment residuals and contaminated soils near
health-based levels will be controlled through containment rather
than treatment. The two commenters recommended language
expressing their views. Although EPA generally concurs with the
suggested expectation, EPA has not added this specific
expectation to the rule. EPA believes the expectations in
today's rule generally address the types of waste mentioned by
this commenter.

One commenter urged elimination of the expectation that
treatment is less likely to be practicable where sites have large
volumes of low concentrations of material, or where the waste is
very difficult to handle and treat. This commenter argued that
the expectations combined with the program management principle
of streamlining could be used to avoid studying alternatives in
detail and could provide industries with significant incentives
to ignore the "overarching mandate" to protect human health and
the environment. In response, EPA does not intend or believe
that the expectations will be used to ignore practicable,
protective alternatives. In any event, EPA is required by
statute to select protective remedies, which may include those
that involve treatment (preferred) and those that do not.

In essence, EPA interprets this commenter's concern to be
that remedies that do not employ treatment cannot be protective
of human health and the environment. Today EPA confirms the
statement in the preamble to the proposal that the overarching
mandate of the Superfund program is to protect human health and
the environment from the current and potential threats posed by
uncontrolled hazardous waste sites. This mandate applies to all
remedial actions and cannot be waived. Consistent with the
program expectations, the mandate for remedies that protect human
health and the environment can be fulfilled through a variety or
combination of means. These means include the recycling or the
destruction, detoxification, or immobilization of contaminants
through the application of treatment technologies. Protection



-114-

can also be provided in some cases by controlling exposure to
contaminants through engineering controls (such as containment)
and/or institutional controls which prevent access to contaminated
areas. However, consistent with CERCLA, treatment remains the
preferred method of attaining protectiveness, wherever
practicable.

3. Management principles. Many commenters urged greater

emphasis on the program management principles of a bias for
action and streamlining that appeared in the preamble to the
proposed rule. These commenters generally believe application of
these principles would expedite cleanups and maximize reductions
in risks to human health and the environment.

Many commenters advocated applying the streamlining
principle to screen unnecessary/duplicative/impracticable
remedial action alternatives and to ensure that the detail of the
RI/FS for a site is commensurate with the overall risk posed by
the site. Several commenters stated that an application of the
bias for action principle would encourage early action to prevent
further migration of contamination pending the completed remedial
action. Consistent with this principle, a commenter suggested
revising the first sentence of § 300.430(a) to state that the
purpose of the remedial action process is to reduce risk "as soon
as site data and information make it possible to do so." EPA
agrees with this recommendation and has added this language in a
new second sentence in § 300.430(a).

EPA has incorporated the program management principles into
today's rule in response to the supportive comments received.
EPA believes placement of these principles into today's rule
promotes making sites safer and cleaner as soon as possible,
controlling acute threats, and addressing the worst problems
first.

One commenter argued that EPA lacks the requisite statutory
authority to promulgate principles such as a bias for action. In
response, EPA was given considerable discretion in CERCLA section
104 (a) (1) to decide what action to take in response to releases
of hazardous substances. In the NCP, EPA has set out provisions
for taking various types of removal and remedial actions. Thus,
it is clearly within EPA's discretion to decide how to balance
the need for prompt, early actions, against the need for
definitive site characterization. The bias for prompt action is
wholly consistent with Congress' concern that CERCLA sites be
addressed in an expeditious manner. 1Indeed, in CERCLA section
121(d) (4) (A), Congress specifically contemplated early or interim
actions, by allowing EPA to waive ARARsS in such cases. Further,
a bias for action is consistent with EPA's long-standing policy
of responding by distinct operable units at sites as appropriate,
rather than waiting to take one consolidated response action.:
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The 1985 NCP originally codified this policy that remedial
actions may be staged through the use of operable units.

EPA received comments urging the Agency to strengthen its
commitment to early site action through expanded use of removal
actions at NPL sites without foreclosing more extensive remedial
actions. 1In response, EPA encourages the taking of early
actions, under removal or remedial authority, to abate the
immediate threat to human health and the environment. Early
actions using remedial authorities are initiated as operable
units. In deciding between using removal and remedial
authorities, the lead agency should consider the following: (i)
the criteria and requirements for taking removal actions in
today's rule; (ii) the statutory limitations on removal actions
and the criteria for waiving those limitations; (iii) the
availability of resources; and (iv) the urgency of the site
problem.

EPA expects to take early action at sites where appropriate,
and to remediate sites in phases using operable units as early
actions to eliminate, reduce or control the hazards posed by a
site or to expedite the completion of total site Ccleanup. 1In
deciding whether to initiate early actions, EPA must balance the
desire to definitively characterize site risks and analyze
alternative remedial approaches for addressing those threats in
great detail with the desire to implement protective measures
quickly. Consistent with today's management principles, EPA
intends to perform this balancing with a bias for initiating
response actions necessary or appropriate to eliminate, reduce,
or control hazards posed by a site as early as possible.

EPA promotes the responsiveness and efficiency of the Superfund
program by encouraging action prior to or concurrent with conduct
of an RI/FS as information is sufficient to support remedy
selection. These actions may be taken under removal or remedial
authorities, as appropriate.

To implement an early action under remedial authority, an
operable unit for which an interim action is appropriate is
identified. Data sufficient to support the interim action
decision is extracted from the ongoing RI/FS that is underway for
the site or final operable unit and an appropriate set of
alternatives is evaluated. Few alternatives, and in some cases
perhaps only one, should be developed for interim actions. A
completed baseline risk assessment generally will not be
available or necessary to justify an interim action. Qualitative
risk information should be organized that demonstrates that the
action is necessary to stabilize the site, prevent further
degradation, or achieve significant risk reduction quickly.
Supporting data, including risk information, and the alternatives
analysis can be documented in a focused RI/FS. However, in cases
where the relevant data can be summarized briefly and the
alternatives are few and straightforward, it may be adequate and
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more appropriate to document this supporting information in the
proposed plan that is issued for publlc comment. This
information should also be summarized in the ROD. While the
documentation of interim action decisions may be more streamlined
than for final actions, all public, state, and natural resource

trustee participation procedures specified elsewhere in this rule
must be followed for such actions.

Several commenters endorsed placing the expectations and
management principles into the rule to avoid collection of
unnecessary data and evaluation of too wide a range of
alternatives. Without providing a specific example, a commenter
noted that many past Superfund cleanups have experienced the
opposite of a bias for action by including unnecessary and costly
data collection and report preparation without reaching
conclusions on the recommended site remediation.

EPA agrees that site-specific data needs, the evaluation of
alternatives and documentation of the selected remedy should
reflect the scope and complexity of the site problems being
addressed. This pr1nc1ple, derived from the streamlining
principle discussed in the preamble to the proposal, has been
incorporated into today's rule. The goal, expectations, and
management principles incorporated into the rule, promote the
tailoring of investigatory actions to specific site needs.

On a project-specific basis, recommendations to ensure that
the RI/FS and remedy selection process is conducted as
effectively and efficiently as possible include:

1. Focusing the remedial analysis to collect only additional
data needed to develop and evaluate alternatives and to support
design.

2. Focusing the alternative development and screening step
to identify an appropriate number of potentlally effective and
implementable alternatives to be analyzed in detail. Typically,
a limited number of alternatives will be evaluated that are
focused to the scope of the response action planned.

3. Tailoring the level of detail of the analysis of the nine
evaluation criteria (see below) to the scope and complexity of
the action. The analysis for an operable unit may well be less
rigorous than that for a comprehensive remedial action designed
to address all site problems.

: 4. Tailoring selection and documentation of the remedy based
on the limited scope or complexity of the site problem and
remedy.

5. Accelerating contracting procedures and collecting
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samples necessary for remedial design during the public comment
period.

Although the level of effort and extent of analysis required
for the RI/FS will vary on a site-specific basis, the procedures
for remedy selection do not vary by site. The lead agency is
responsible for meeting procedural requirements, including
support agency participation, soliciting public comment,
developing an administrative record, and preparing a record of
decision.

A more streamlined analysis during an RI/FS may be
particularly appropriate in the following circumstances:

1. Site problems are straightforward such that it would be
inappropriate to develop a full range of alternatives. For
example, site problems may only involve a single group of
chemicals that can only be addressed in a limited number of ways,
or site characteristics (e.g., fractured bedrock) may be such
that available options are limited. To the extent that ocbvious,
straightforward problems exist, they may create opportunities to
take actions quickly that will afford significant risk reduction.

2. The need for prompt action to bring the site under
initial control outweighs the need to examine all potentially
appropriate alternatives.

3. ARARsS, guidance, or program precedent indicate a limited
range of appropriate response alternatives (e.g., PCB standards
for contaminated soils, Superfund Drum and Tank Guidance, Best
Demonstrated Available Technology (BDAT) requirements).

4. Many alternatives are clearly impracticable for a site
from the outset due to severe implementability problems or
prohibitive costs (e.g., complete treatment of an entire large
municipal landfill) and need not be studied in detail.

5. No further action or extremely limited action will be
required to ensure protection of human health and the environment
over time. This situation will most often occur where a removal
measure previously has been taken.

Comments varied in their support for the proposed
formalization of the operable unit concept. Some commenters
encouraged EPA to make full use of the operable unit concept
because it could prevent the worsening of some site problens.
Other commenters argued against the use of operable units,
stating that Congress intended Cleanups to focus on sites, not on
artificial subdivisions of sites.

The 1985 NCP originally codified the concept that remedial
actions may be staged through the use of operable units (former
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NCP § 300.68(c)). Operable units are discrete actions that
comprise incremental steps toward the final remedy. Although EPA
agrees that total site remediation is the ultimate objective,
often it is nécessary and appropriate, particularly for complex
sites, to divide the site or site problems for effective site
management and early action. Operable units may be actions that
completely address a geographical portion of a site or a specific
site problem (e.g., drums and tanks, contaminated ground water)
or the entire site. They may include interim actions (e.q.,
pumping and treating of ground water to retard plume migration)
that must be followed by subsequent actions which fully address
the scope of the problem (e.g., final ground water operable unit
that defines the remediation level and restoration timeframe).
Such operable units may be taken in response to a pressing
problem that will worsen if not addressed, or because there is an
opportunity to undertake a limited action that will achieve
significant risk reduction quickly. Consistent with the bias for
action principle in today's rule, EPA will implement remedial
actions in phases as appropriate using operable units to
effectively manage site problems or expedite the reduction of
risk posed by the site.

One commenter perceived operable units as a source of
inefficiency. This commenter criticized the extended
investigative activities associated with the production of
multiple and overlapping RI/FSs on operable units for a single
site. The commenter advocated completion of RI/FSs within
eighteen months, absent unusual conditions, and implementing
operable units only where necessary to reduce an immediate risk
to human health and the environment. This latter point was
supported by another commenter who feared that use of an operable
unit may provide a false impression that the project is
progressing rapidly and may result in greater cost due to
duplication of work.

In response, EPA has established as a matter of policy the
goal of completing RI/FSs (i.e., through ROD signature) generally
within 24 months after initiation. EPA agrees that duplication of
efforts on RI/FSs should be avoided. However, EPA supports the
operable unit concept as an efficient method of achieving safer
and cleaner sites more quickly while striving to implement total
site cleanups. Although the selection of each operable unit must
be supported with sufficient site data and alternatives analyses,
EPA allows the ROD for the operable unit to use data and analyses
collected from any RI/FS performed for the site. No duplication

of investigatory or analytical efforts should occur when selecting
an operable unit for a site.

Although supporting the operable unit concept, one commenter
argued that unless EPA alleviates the administrative burdens
placed on an operable unit, no bias for action will be realized.
Another commenter requested clarification of the procedures
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required to support the initiation of action prior to completion
of the RI/FS for .the entire site. This commenter cautioned EPA
that encouragement of early action could result in actions being
taken withovt a proper understanding of the site. According to a
different commenter, application of the streamlining principle
could result in additional and unnecessary costs to potential
responsible parties by accelerating contracting procedures and
collecting samples necessary for remedial design during the
public comment period on the RI/FS and proposed plan. This
commenter feared that the samples taken before remedy selection
may prove irrelevant to the final selected remedy.

Similarly, some commenters requested guidance on operable
units and more specificity on implementing the streamlining
concept. Some commenters suggested phased RI/FSs and limiting
the collection of data. One commenter added that a properly
implemented streamlining approach could result in a more focused
RI/FS and would minimize the collection of unnecessary data.

This commenter cautioned, however, that poorly implemented
streamlining could result in insufficient data upon which to base
remedy selection, shortened time frames for settlement
discussions, or actions that are inconsistent with later remedial
actions. In addition, another commenter noted that documentation
for the remedial action must be sufficient to support a legal
challenge.

EPA acknowledges that the program management principles in
today's rule are neither binding nor appropriate in every case;
they must be applied as appropriate. The streamlining principle
supports data collection and alternatives analyses commensurate
with the scope and complexity of the site problem being
addressed. The principles focus site investigations and
alternatives analyses while maintaining the requirement that
sufficient information be obtained for sound decision-making. The
ROD for an interim remedy implemented as an operable unit does
not necessarily require a separate RI/FS but instead can
summarize data collected to date that supports that decision.

This procedure provides an adequate basis on which to select an
interim remedy and thus safeguards against taking premature action
and avoids duplication among RI/FSs performed for the site. For
guidance on documenting remedial action decisions, including
operable units, see the Interim Final Guidance on Preparing

Superfund Decision Documents (June 1989, OSWER Directive 9355.3-
02).

Some commenters focused on interim actions, implemented as
operable units. These commenters stressed the important role of
interim action operable units in furthering the bias for action.
According to these commenters, EPA's bias for action should be
codified in the regulation to communicate that interim measures
may be a legitimate component of the remedy selection process.
Another commenter agreed that greater emphasis is needed on the



-120-

importance of interim measures and added that these interim
measures should be consistent with the remedial solution likely
to be selected.

EPA encourages the implementation of interim action
operable units, as appropriate, to prevent exposure or control
risks posed by a site. Further actions will be taken at the
site, as appropriate, to eliminate or reduce the risks posed.
EPA is adding to today's rule a statement to clarify that
operable units, including interim action operable units, must
neither be inconsistent with nor preclude implementation of the
expected final remedy.

One commenter supported the use of interim measures, when
appropriate, and argued that the implementation of these measures
should not be made contingent on the selection of a final remedy.
According to this commenter, the RI/FS process should consider
the interim action as one of the possible remedial alternatives
to achieve the long-term site goals. Similarly, another
commenter stated that it strongly believes that EPA should use its
available funds to achieve cleanup at the greatest number of
sites, thereby saving resources and reducing overall risks,
rather than trying to attain extremely low levels of risk at a
smaller number of sites.

While the bias for action promotes multiple actions of
limited scale, the program's ultimate goal continues to be to
implement final remedies at sites. The scoping section of
today's rule has been amended to make clear that the lead agency
shall conduct strategic planning to identify the optimal set and
sequence of actions necessary to address the site problems. Such
actions may include, as appropriate, removal actions, interim
actions and other types of operable units. Site management
planning is a dynamic, ongoing, and informal strategic planning
effort that generally starts as soon as sites are proposed for
inclusion on the NPL and continues through the RI/FS and remedy
selection process and the remedial design and remedial action
phases, to deletion from the NPL.

This strategic planning activity is the means by which the
lead and support agencies determine the types of actions and/or
analyses necessary or appropriate at a given site and the optimal
timing of those actions. At the RI/FS stage, this effort
involves review of existing site information, consideration of
current and potential risks the site poses to human health and
the environment, an assessment of future data needs,
understanding of inherent uncertainties in the process,
priorities among site problems and the program as a whole, and
prior program experience. The focus of the strategic planning is
on taking action at the site as early as site data and
information make it possible to do so.
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Final ryle: Today's rule includes at § 300.430(a) (1) EPA's goal
for remedial actidns to protect human health and the environment,
maintain that protection over time, and minimize the amount of
untreated weste. 1In addition, the rule also sets out expectations
regarding the extent to which treatment is likely to be
practicable for certain types of situations and problems
frequently encountered by the Superfund program. These
expectations place prlorlty on treating materials that pose the
principal threats at a given site. The expectations also
acknowledge that certain technological, economic, and
implementation factors make treatment impracticable for certain
types of site problems and that other types of controls may be
most effective in these situations. The bias for action and
streamlining principles are also printed in the rule.

Name: Section 300.430(a)(1). Use of institutional controls.

Proposed rule: Proposed § 300.430(e) (3)(ii) directed that, as
appropriate, one or more alternatives shall be developed that are
based on engineering controls, such as containment that prevents
exposure to hazardous substances, and, as necessary,

institutional controls, which limit human activities at or near
facilities, to protect health and environment and assure continued
effectiveness of response. The preamble to the proposed rule gave
"expectations" for remedies, explaining that institutional
controls may be used as a supplement to engineering controls over
time but should not substitute for active response measures as the
sole remedy unless active response measures are not practicable,
as determined based on the balancing of the trade-offs among
alternatives that is conducted during the selection of the remedy.
(53 FR 51423).

Response to comments: Several commenters supported the proposal
as is, pointing out that there are situations where institutional
controls can be a prlmary component of remedial action either
because treatment is not practicable (as for large volumes of
low-tox1c1ty waste) or because natural attenuation will restore a
resource in the same time as active remediation.

Several other commenters disagreed with the proposal because
they believe that institutional controls are not reliable and are
not permitted under the statute as active, permanent remedies,
except under limited circumstances. One commenter maintained
that institutional controls should never be used except as an
interim measure. Another commenter felt that use of
institutional controls as the sole remedy could lead to
institutionalized pollution, and should only be used if state
ARARs are not violated or cleanup is not feasible. Similarly,
one commenter feared that the proposal could lead to well
restriction areas or the like; the commenter also asserted that
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only state or local governments, not EPA, have the authority to
restrict water use.

EPA agrees that institutional controls should not substitute
for more active response measures that actually reduce, minimize,
or eliminate contamination unless such measures are not
practicable, as determined by the remedy selection criteria.
Examples of institutional controls, which generally limit human
activities at or near facilities where hazardous substances,
pollutants, or contaminants exist or will remain on-site, include
land and resource (e.g., water) use and deed restrictions, well-
drilling prohibitions, building permits, and well use advisories
and deed notices. EPA believes, however, that institutional
controls have a valid role in remediation and are allowed under
CERCLA (e.g., section 121(d) (2) (B) (ii) appears to contemplate such
controls). Institutional controls are a necessary supplement
when some waste is left in place, as it is in most response
actions. Also, in some circumstances where the balancing of
trade-offs among alternatives during the selection of remedy
process indicates no practicable way to actively remediate a site,
institutional controls such as deed restrictions or well-drilling
prohibitions are the only means available to provide protection of
human health. Where institutional controls are used as the sole
remedy, special precautions must be made to ensure that the
controls are reliable. Further, recognizing that EPA may not have
the authority to implement institutional controls at a site,

§ 300.510(c) (1) has been revised to require states to assure that
institutional controls implemented as part of the remedial action
are in place, reliable and will remain in place after initiation

of operation and maintenance (see preamble to § 300.510(c) (1),
"State assurances"),.

Several other commenters recommended revisions to enlarge
the scope or availability of institutional controls. These
commenters wanted the rule to allow institutional controls to be
used as a key component of a remedy whenever they provide similar
protection to treatment or other active remedies at much lower
cost. The commenters suggested that such controls may be the
only cost-effective, practicable remedy at small, isolated, and

stable sites, and that such controls would be viable at many
federal facilities.

EPA disagrees with suggested revisions to the NCP that would
expand or encourage the use of institutional controls in lieu of
active remediation measures. CERCLA section 121 states Congress'
preference for treatment and permanent remedies, as opposed to
simply prevention of exposure through legal controls. The
evaluation of the nine criteria (§ 300.430(f) (1) (ii)), including
cost and other factors, determines the practicability of active
measures (i.e., treatment and engineering controls) and the degree
to which institutional controls will be included as part of the
remedy.
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Several commenters suggested that institutional controls be
given a more explicit role in the rule through providing criteria
for their use, explicitly allowing for their use in interim
actions, or providing that remedies with institutional controls
be considered in the detailed analysis. EPA believes that the
discussion of an expectation concerning institutional controls in
the rule is the appropriate level of detail for guidance in the
NCP. Additional, more specific guidance may be developed later,
if necessary.

Final rule: EPA has added an expectation on use of institutional
controls in § 300.430(a) (1) (iii) (D). EPA is promulgating
§ 300.430(e) (3) (ii) as proposed.

Name: Section 300.430(b). Scoping.

Existing rule: The 1985 NCP incorporated the scoping section
within the remedial investigation (RI) section of the rule

(§ 300.68(e)). Under that section, scoping served as a basis for
requesting funding for removal actions and for the remedial
investigation and feasibility study (RI/FS). The initial analysis
performed in scoping indicates the extent to which the release or
threat of release may pose a threat to public health or welfare or
the environment, indicates the types of removal measures and/or
remedial measures suitable to abate the threat, and establishes
priorities for implementation. A preliminary determination of
ARARs also is performed at this stage.

Proposed rule: As proposed, the purpose of scoping is to define
more specifically the type and extent of investigative and
analytical studies that are appropriate for a given site.
Scoping entails formal planning for both the RI and FS. The
proposal separated the scoping section from the RI section to
which it was attached under the 1985 NCP. EPA separated these
sections in the proposal to highlight the workplan development
process and the development of other project plans (such as the
sampling and analysis plan, the health and safety plan, and the
community relations plan) that occurs in the scoping stage.

During scoping, a conceptual understanding of the site is
established by considering in a qualitative manner, the sources
of contamination, potential pathways of exposure and potential
receptors. The identification of potential ARARs and other
criteria, advisories and guidance to be considered will begin
during scoping as lead and support agencies initiate a dialogue
on potential requirements. The main objectives of scoping are to
identify the types of decisions that need to be made, to
determine the types (including quantity and quality) of data
needed, and to design efficient studies to collect these data.
The scope and detail of the investigative studies and alternative



=124~

development and analysis should be tailored to the complexity of
site problems.

e n O comme : One commenter emphasized that aggressive
scoping should be encouraged to ensure appropriate streamlining
of the RI/FS. Another urged EPA to highlight the scoping process
in the preamble or in the rule itself. Another commenter agreed
with EPA's view of scoping as an important first step in the
RI/FS process, but recommended development of project plans less
formal and lengthy than those currently used in the Superfund
program.

In response, EPA has incorporated into today's rule the
principles of streamlining and a bias for action. These general
principles are to be considered in scoping to assist in defining
the principal threats posed by the site and to identify likely
response scenarios and potentially applicable technologies and
operable units. EPA has highlighted scoping by separating it
from the text describing the RI and by specifically referencing
scoping in the new goal and expectations section of today's rule.
EPA believes the principles and expectations promote the
development of documents, including project plans, commensurate
with the scope and complexity of the site problems being
addressed.

One commenter argued that the lead agency or contractors
scoping a project should be directed to consult with PRPs or
other informed private sector sources about potentially
applicable technologies, and give this information serious
consideration. This commenter suggested the following language
be added to the rule: "In scoping the project, the lead agency
shall solicit relevant information from PRPs or other private
interests that may be in a position to provide substantive
assistance." This commenter would then add a statement requiring
the lead agency to consider such information.

Although the suggested language has not been incorporated
into today's rule, EPA encourages the early participation of PRPs
and the public during scoping and throughout the RI/FS process.
To the extent PRPs are known to the lead agency during scoping
and a dialogue is occurring among the parties, the PRPs have the
opportunity to participate in the planning activities and suggest
and evaluate for themselves technologies worthy of consideration
for site implementation. For example, during scoping, PRPs can
participate in a "technical advisory committee," which gathers
expertise on the site conditions and provides substantive
assistance to the lead agency. In addition, the workplan for a
site begins the administrative record, which is available for
review by the public, including PRPs. PRPs and the public can
also present information and issues at public meetings. EPA
believes it would be inappropriate to establish in the NCP an
absolute requirement that the lead agency solicit and consider
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information provided by PRPs. The lead agency must retain the
discretion to determine the scope and quality of information to be
collected and evaluated.

Several commenters stressed the importance of early
coordination with natural resource trustees, noting that valuable
technical assistance can be obtained through such communication.
One commenter offered the opinion that it would be beneficial and
cost-effective if EPA and the natural resource trustees worked
together on the design of the RI/FS sampling and analysis plan.
To this end, the commenter suggested that § 300.430(b) (5) and
(b) (6) of the proposed rule be reversed, so that notification
comes before the development of the plans. Some commenters urged
coordination of natural resource damage assessments and response
actions, arguing that significant funds may be saved if
opportunities to analyze and assess natural resources are not
lost during early study and cleanup activities.

In response, EPA agrees that close communication and
coordination with trustees for natural resources affected or
potentially affected by the release of hazardous substances from
the site is essential. (See Subpart G for details on the
designation and role of natural resource trustees.) EPA agrees
with the commenter's suggestion to reverse the order of the
sections numbered 300.430(b) (5) and (b)(6) in the proposal.
Today's rule places the notification section (now
§ 300.430(b) (7)) before the section providing for the development
of certain plans (now § 300.430(b)(8)). EPA agrees that
coordination with the trustees during the conduct of the natural
resource damage assessments and response actions is productive.
However, although a trustee may be responsible for certain
natural resources affected or potentially affected by a release,

the lead agency retains the responsibility for managing
activities at the site.

Final rule

Proposed § 300.430(b) is revised as follows:

1. EPA is clarifying certain aspects of the scoping phase in
the rule to better reflect the objective of each activity.
Section 300.430(b) of the rule clarifies the development of a
conceptual understanding of the site, the identification of
operable units, the identification of data quality objectives, and
the development of the field sampling plan and quality assurance
project plan. In addition, the elements of the scoping phase
have been reordered to better reflect that the timing of
coordination with natural resource trustees may influence the
development of sampling plans. This clarification does not
reflect a change in the scope or function of the scoping process.

2. Proposed § 300.430(b) (6) is renumbered as § 300.430(b) (7)

and is revised as follows (see preamble discussion on § 300.615
for explanation):
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If natural resources are or may be injured by the release,
ensure that state and federal trustees of the affected
natural resources have been notified in order that the
trustees may initiate appropriate actions, including those
identified in Subpart G of this Part. The lead agency shall
seek to coordinate necessary assessments, evaluations,
investigations, and planning with such state and federal
trustees.

Nage: Section 300.430(d). Remedial investigation.

Exjsting yule: The 1985 NCP states in § 300.68(d) that an RI/FS
shall be undertaken, as appropriate, to determine the nature and
extent of the threat presented by the release and to evaluate
proposed remedies. This includes sampling, monitoring, exposure
assessment, and gathering data sufficient to determine the
necessity for and proposed extent of the remedial action.

Section 300.68(e) of the 1985 NCP specifically discusses
characterization of response actions during the RI. This process
consists of examining available information to determine the type
of response that may be needed to remedy the release. Initial
analysis shall indicate the extent to which the release or threat
of release may pose a threat to human health or the environment,
indicate the types of removal measures and/or remedial measures
suitable to abate the threat, and set priorities for ,
implementation of the measures. The 1985 NCP also includes an
extensive list of factors that should be considered in
characterizing and assessing the extent to which the relegase
poses a threat. These factors are also used to support :the
analysis and design of potential response actions.

Proposed rule: The proposed rule separates the discussions,
although not the implementation, of the RI and FS, and further
separates project scoping from the RI discussion to highlight the
workplan development process, which addresses both the £I and Fs.
The purpose of the RI, as stated in the proposed NCP, ig to
collect data necessary to adequately characterize the sjite for
the purpose of remedy selection. Site characterization may be
conducted in one or more phases to focus sampling efforts and
increase the efficiency of the investigation. Site
characterization activities are to be fully integrated with the
development and evaluation of alternatives in the FS. To
characterize the site, the lead agency conducts field
investigations and a baseline risk assessment, and initiates
treatability studies, as appropriate. The proposed NCP included
a list of factors that are to be considered .to characterize and
assess the extent to which the release poses a threat to human
health or the environment or to support the analysis and design
of potential response actions (53 FR 51504). This list of
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factors, while less detailed than the 1985 NCP, is intended to be
more inclusive, dépending on the site-specific needs. The
results of the baseline risk assessment conducted as part of the
RI (which includes exposure assessment, toxicity assessment, and
risk characterization components) help establish acceptable
exposure levels for use in developing remedial alternatives in
the FS. Treatability studies are initiated to assess the
effectiveness of treatment technologies that may be used as
remedial alternatives on site waste. ARARs and, as appropriate,
other pertinent advisories, criteria, or gquidance related to the
location of the site or contaminants present are also to be
identified during the RI.

Response to comments: Several commenters addressed RI site
characterization issues. One commenter suggested adding the
review of state files and the subpoena of company files during
the RI to enhance site characterization. In response, EPA notes
its commitment to the consideration of the best and most
appropriate information available for site characterization and
will review state files and require the production of company
files as necessary for a site.

Another commenter recommended an alternative approach to RIs
for sites with ground-water contamination (the "transport
quantification" approach). Under the transport quantification
approach, environmental sampling would be phased after the
contaminant transport flow paths and mechanisms are evaluated.
Transport quantification analysis requires a thorough evaluation
of all data available at that time. According to the commenter,
the prior quantification and predictive analysis of transport
mechanisms may allow more realistic and accurate estimates of
actual and potential exposure concentrations. Additionally, the
commenter voiced concern over inappropriate investigative methods
used in drilling of ground-water monitoring wells and soil gas
menitoring.

In response, EPA recognizes the merits of the suggestions
and observations made by the commenter. However, EPA believes
that technical decisions on which model or investigation
technique is best suited to a site is better left to guidance
rather than a rule. Of course, EPA may decide to use a transport
quantification approach, even if it is not formally included in
the NCP. EPA will consider the merits of the approach
recommended by the commenter with respect to the goals and
limitations of the program. EPA is considering methods to modify
investigation of ground-water aquifers to allow more efficient
remediation of ground water. EPA is investigating vertical
variations in hydraulic conductivity, methods to account for
contaminant adsorption, and methods to utilize geophysical .
techniques, in addition to specific investigation of parameters
that may affect monitoring and pump/treatment of ground water,
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such as screen length. As new information becomes available, it
will be incorporated into the implementation of the RI.

In response to comments raised about drilling of ground-
water wells through disposal areas, EPA acknowledges that
drilling through waste may not be appropriate in some situations.
However, at certain sites, it may be necessary to drill through
disposal areas. In these cases, EPA is aware of the potential
hazards associated with drilling through wastes and takes
precautions, such as casing the wells and monitoring the well
depths, to ensure that the wells do not become a conduit for the
spread of contamination to other aquifers. As to the comment
that soil gas monitoring is an inappropriate investigative
technique, EPA states that EPA research laboratories are
currently studying soil gases and their relation to ground-water
contamination. EPA will use the results of these investigations
to modify existing practices in ground-water investigations, if
appropriate. Interested members of the public may comment on the
use of such methods on a site-specific basis during the public
comment period on the proposed plan, or they may raise such issues
at appropriate times after the initiation of the administrative
record.

Final rule: 1In order to clarify some ambiquities in the proposed
rule and to respond to the above-described and other comments, EPA
is making certain minor changes to the wording in § 300.430(d) of
the rule. Field investigations to assess the nature and extent to
which these releases pose a threat are emphasized in the
clarifications to the rule.

Name: Section 300.430(d). Remedial investigation -- baseline
risk assessment.

Proposed rule: As part of the remedial investigation, the
baseline risk assessment is initiated to determine whether the
contaminants of concern identified at the site pose a current. or
potential risk to human health and the environment in the absence
of any remedial action. It provides a basis for determining
whether remedial action is necessary and the justification for
performing remedial actions. The Superfund baseline risk
assessment process may be viewed as consisting of an exposure
assessment component and a toxicity assessment component, the
results of which are combined to develop an overall
characterization of risk. As indicated above, these assessments
are site-specific and therefore may vary in the extent to which
qualitative and quantitative analyses are utilized, depending on
the complexity and particular circumstances of the site, as well
as the availability of pertinent ARARs and other criteria,
advisories or guidance.
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During risk characterization, chemical-specific toxicity
information, combjined with quantitative and qualitative
information from the exposure assessment, is compared to measured
levels of contaminant exposure levels and to levels predicted
through environmental fate and transport modeling. These
comparisons determine whether concentrations of contaminants at
or near the site are affecting or could potentlally affect human
health or the environment. Results of this analysis are
presented with all critical assumptions and uncertainties so that
significant risks can be identified.

Response to comments: One commenter requested clarification on
the purpose of risk assessment in the Superfund program,
especially the baseline risk assessment. EPA responds that the
purpose of risk assessment in the Superfund program is to provide
a framework for developing risk information necessary to assist
decision-making at remedial sites. Risk assessment provides a
consistent process for evaluating and documenting threats to
human health and the environment posed by hazardous material at
sites. One specific objective of the risk assessment is to
provide an analysis of baseline risk (i.e., the risks that exist
if no remediation or institutional controls are applied to a
site). The results of the baseline risk assessment are used to
determine whether remediation is necessary, to help provide
justification for performing remedial action, and to assist in
determining what exposure pathways need to be remediated. The
baseline risk assessment has also superseded the endangerment
assessment, because the two have the same goal, function, and
methodology

A second major objective of risk assessment in Superfund is
to use the risks and exposure pathways developed in the baseline
risk assessment to target chemical concentrations associated with
levels of risk that will be adequately protective of human health
for a partlcular site (i.e., remediation goals). A similar
process is used to assess threats to ecosystems and the
environment and to develop remediation goals based on risk to the
environment. The identification of ARARs is not the purpose of
the baseline risk assessment, as recommended by one commenter.
The identification of ARARS is a separate part of the RI, because
many ARARS are not directly risk related. Nevertheless, ARARsS
should be addressed consistently in the baseline risk assessment,
the RI/FS, and remedy selection.

Some commenters supported EPA's use of site-specific risk
assessments because, in their view, such assessments more
accurately reflect the variety of site conditions. Several
comments, however, arqued against use of a site-specific risk
assessment to evaluate baseline risks and to establish
remediation goals. One commenter stated that EPA should be
applying either ARARS or a generic set of nationally applicable
contaminant concentratinon standards at all sites to ensure
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consistent and uniform cleanup decisions. This commenter also
felt that the use of site-specific risk assessments was illegal
and served only to confuse the public about the basis for
decisions to protect human health and the environment.

EPA agrees with the commenter and applies ARARs consistently
at sites nationwide, as appropriate to develop remediation goals.
However, ARARs generally do not provide an adequate basis on which
to determine site risks, which are complex and often cannot be
reduced to a single number. Further, EPA notes that CERCLA
requires that all Superfund remedies be protective of human health
and the environment but provides no guidance on how this
determination is to be made other than to require the use of ARARs
as remediation goals, where these ARARs are related to
protectiveness. Under CERCLA (as under other environmental
statutes), EPA relies heavily on information concerning
contaminant toxicity and the potential for human exposure to
support its decisions concerning "protectiveness." EPA's risk
assessment methods provide a framework for considering site-
specific information in these areas in a logical and organized
way. EPA agrees that a uniform process should be used to develop
risk assessments and cleanup levels. EPA disagrees with the
commenter who advocates national cleanup standards, however,
because the specific concentrations developed for one site may not
be appropriate for another site because of the nature the site,
the waste, and the potential exposures as noted above. If EPA
does identify situations in which uniform national standards under
CERCLA appear to be feasible and appropriate, it may decide to
develop such standards.

The decision to perform site-specific risk assessments is
consistent with CERCLA section 104(i) (6), which requires the
ATSDR to perform health assessments for facilities on the
proposed and final NPL. As explained in section 104 (i) (6) (F),
these health assessments shall include assessments of the
"potential risk" to human health posed by "individual sites",
based on such site-specific factors as the "nature and extent of
contamination" and the "existence of potential pathways of human
exposure."

EPA recognizes the logical advantages of establishing
consistent preliminary remediation goals at sites where
contamination and exposure considerations are similar. To the
degree possible, EPA makes use of chemicel-specific ARARsS in
determining remediation goals for Superfund sites. However,
because these standards are established on a national or state-
wide basis, they may not adequately consider the site-specific
contamination or the cumulative effect of the presence of
multiple chemicals or multiple exposure pathways and, therefore,
are not the sole determinant of protectiveness.
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EPA does agree that a uniform process should be used to
develop risk assessments and cleanup levels. To improve program
efficiency and consistency, EPA is providing extensive guidance
for characterizing site-specific risks and identifying
preliminary remediation goals to protect human health and the
environment in two guidance documents: "Risk Assessment Guidance
for Superfund: Human Health Evaluation Manual, Part A" No.
9285.701A, July 1989 (Interim Final) and the "Risk Assessment
Guidance for Superfund Volume II: Environmental Evaluation
Manual," EPA/540/1-89/001, March 1989 (Interim Final) hereafter
referred to as risk assessment guidance. The "Human Health
Evaluation Manual" is a revision of the "Superfund Public Health
Evaluation Manual" (October 1986) and also replaces the
"Endangerment Assessment Handbook.™"

EPA received many comments on the methodology EPA uses to
conduct site-specific risk assessments. EPA conducts an exposure
assessment to identify the magnitude of actual or potential human
or environmental exposures, the frequency and duration of these
exposures, and the routes by which receptors are exposed. This
exposure assessment includes an evaluation of the likelihood of
such exposures occurring and provides the basis for the
development of acceptable exposure levels.

Some commenters wanted specific clarification of the meaning
of the "reasonable maximum exposure scenario" and how it is to be
used. Some said that the methodology results in overstated and
unrealistic risks and that the procedures provide significantly
biased estimates of risks that are several orders of magnitude
greater than actual risks. Several commenters argued that not
only did the risk assessment methodology that Superfund has used
in the past overestimate risk, but that the proposal's use of a
"reasonable maximum exposure scenario" would institutionalize
this overestimation of risk. Some stated that this overestimation
of risk was especially a problem because both exposures and the
toxicity of chemicals are overestimated. The combination of the
two in risk characterization leads to the overstatement of risk.
Other commenters favored the use of the reasonable maximum
exposure scenario and recommended its inclusion in the rule. EPA
will continue to use the reasonable maximum exposure scenario in
risk assessment, although EPA does not believe it necessary to
include it as a requirement in the rule.

EPA responds to the requests for clarification of the
reasonable maximum exposure scenario and the baseline risk
assessment in the remainder of this section. In the Superfund
program, the exposure assessment involves developing reasonable
maximum estimates of exposure for both current land use
conditions and potential future land use conditions at each site.
The exposure analysis for current land use conditions is used to
determine whether a human health or environmental threat may be
posed by existing site conditions. The analysis for potential
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exposures under future land use conditions is used to provide
decision-makers with an understanding of exposures that may
potentially occur in the future. This analysis should include a
qualitative assessment of the likelihood that the assumed future
land use will occur. The reasonable maximum exposure estimates
for future uses of the site will provide the basis for the
development of protective exposure levels.

Several commenters stated that EPA's exposure assessment
methodology overestimates risk, especially if worst-case
assumptions are used. EPA is clarifying its policy of making
exposure assumptions that result in an overall exposure estimate
that is conservative but within a realistic range of exposure.
Under this policy, EPA defines "reasonable maximum" such that only
potential exposures that are likely to occur will be included in
the assessment of exposures. The Superfund program has always
designed its remedies to be protective of all individuals and
environmental receptors that may be exposed at a site;
consequently, EPA believes it is important to include all
reasonably expected exposures in its risk assessments. However,
EPA does agree with a commenter that recommended against the use
of unrealistic exposure scenarios and assumptions. The reasonable
maximum exposure scenario is "reasonable" because it is a product
of factors, such as concentration and exposure frequency and
duration, that are an appropriate mix of values that reflect
averages and 95th percentile distributions (see the "Risk
Assessment Guidance for Superfund: Human Health Evaluation
Manual").

EPA does agree with one commenter that the likelihood of the
exposure actually occurring should be considered when deciding the
appropriate level of remediation, to the degree that this
likelihood can be determined. The risk assessment guidance
referenced above is designed to focus the assessment on more
realistic exposures. EPA has adopted these positions as policy
and has not revised the requlation. In addition, EPA agrees that
risk assessments conducted for the Superfund should take into
consideration background concentrations and conditions and should
identify these critical assumptions and uncertainties in its risk
assessments.

One commenter asked EPA to clarify that both actual and
potential risks will be investigated in the baseline risk
assessment. When considering current land use, the baseline risk
assessment should consider both actual risks due to current
conditions and potential risks assuming no remedial action. For
example, these potential risks could arise by the migration of
contaminants through ground water to wells that are currently
uncontaminated. Future land use, where it is different from
current use, is an evaluation of only potential exposures since
the future land use addresses a potential situation. EPA is
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clarifying the langquage in the rule to indicate that both actual
and potential expbsure routes and pathways should be considered.

In considering land use, Superfund exposure assessments most
often classify land into one of three categories: (1)
residential, (2) commercial/industrial, and (3) recreational.
EPA also considers the ecological use of the property and, as
appropriate, agricultural use. In general, the baseline risk
assessment will look at a future land use that is both
reasonable, from land use development patterns, and may be
associated with the highest (most significant) risk, in order to
be protective. These considerations will lead to the assumption
of residential use as the future land use in many cases.
Residential land use assumptions generally result in the most
conservative exposure estimates. The assumption of residential
land use is not a requirement of the program but rather is an
assumption that may be made, based on conservative but realistic
exposures, to ensure that remedies that are ultimately selected
for the site will be protective. An assumption of future
residential land use may not be justifiable if the probability
that the site will support residential use in the future is
small. Where the likely future land use is unclear, risks
assuming residential land use can be compared to risks associated
with other land uses, such as industrial, to estimate the risk
consequences if the land is used for somethlnq other than the
expected future use.

Some commenters recommended performing the baseline risk
assessment assuming that institutional controls were in place and
effective at preventing exposure. EPA disagrees that the
baseline risk assessment is the proper place to take
institutional controls into account. The role of the baseline
risk assessment is to address the risk associated with a site in
the absence of any remedial action or control, including
institutional controls. The baseline assessment is essentially
an evaluation of the no-action alternative. Institutional
controls, while not actively cleaning up the contamination at the
site can control exposure and, therefore, are considered to be
limited action alternatives. The effectiveness of the
institutional controls in controlling risk may appropriately be
considered in evaluating the effectiveness of a particular

remedial alternative, but not as part of the baseline risk
assessment.

Some commenters stated that use of EPA's toxicity values
will lead to overestimation of risk because they incorporate
uncertainty factors or "margins of safety" that will bias the
estimate of risk. EPA responds that the toxicity assessment
component of Superfund risk assessment considers the following:
(1) the types of adverse health or environmental effects
associated with chemical exposures; (2) the relationship between
magnitude of exposures and adverse effects; and (3) related
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uncertainties such as the weight-of-evidence for a particular
chemical's carcinogenicity in humans. EPA recognizes that
toxicity values do incorporate "uncertainty factors." Because
the toxicity information is usually derived from studies of
industrial workers or test animals, the size of these uncertainty
factors is generally determined by the confidence that effects
seen in these studies will manifest themselves in humans exposed
at Superfund sites. Larger uncertainty factors are generally
used to ensure that protective levels are identified when
considering data with greater uncertainty. It should be noted
that weights-of-evidence (and uncertainty factors) are not
directly related to toxicity. For example, a high weight-of-
evidence indicates only a high confidence that a chemical will
cause cancer in humans. A high confidence in a toxicity value
reflects a consensus that the value is not likely to change.

One commenter argued that EPA, or other lead agency, must
consider information on toxicity that PRPs or interested parties
bring to their attention during the public comment period. 1In
response, EPA will, of course, consider such public comments
submitted on toxicity. However, it is important to note that the
Superfund risk assessment process typically relies heavily on
existing toxicity information or profiles that EPA has developed
on specific chemicals. EPA believes that the use of a consistent
data base of toxicological information is important in achieving
comparability among its risk assessments. This information
generally includes estimated carcinogen exposures that may be
associated with specific lifetime cancer risk probabilities
(risk-specific doses or RSDs), and exposures to noncarcinogens
that are not likely to present appreciable risk of significant
adverse effects to humans (including sensitive subgroups) over
lifetime exposures (reference doses or RfDs). EPA has also
developed toxicity information for some ecosystem receptors.
Where no toxicological information is available in EPA's data
base, then EPA routinely considers other available information,
including information provided by PRPs or other interested
parties. Depending on the evidence, however, EPA may feel it is
not appropriate to assess the toxicity of specific chemicals
quantitatively because of the questions of reliability and

consistency in data development. EPA may decide to address these
chemicals qualitatively.

The results of the baseline risk assessment are used to
understand the types of exposures and risks that may result from
Superfund sites. Key assumptions and uncertainties in both
contaminant toxicity and human and environmental exposure
estimates must be documented in the baseline risk assessment, as
well as the sources and effects of uncertainties and assumptions
on the risk assessment results. Exposure assumptions or other
information, such as additional toxicity information, may be
evaluated to determine whether the risks are likely to have been
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under~ or overestimated. These key assumptions and uncertainties
must also be considered in developing remediation goals.

Several commenters suggested that the baseline risk
assessment should be used to determine whether particular
requirements were applicable or relevant and appropriate for a
site. EPA believes that this determination must be made
independently from the risk assessment, although EPA agrees that
the assumptions used in the risk assessment should be consistent
with those used to determine what requirements will be ARAR for a
site. Risk assessment and ARARs serve different functions. The
identification of ARARs is used to identify remediation goals and
to indicate how remedial alternatives are to be implemented. 1In
contrast, the risk assessment is a technical analysis of the
risks posed by hazardous materials at a site. Consequently, it
would be inappropriate for these two elements of the RI/FS to be
done together.

Final ryle: Proposed § 300.430(d) (4) of the rule has been
clarified to indicate that both current and potential exposures
and risks are to be considered in the baseline risk assessment.
No other changes have been made to the rule on risk assessment.
The reference to advisories, criteria or guidance in

§ 300.430(d) (3) has been modified (see preamble section below on
TBCs) .

Name: Section 300.430(e). Feasibility study.

Existing rule: The 1985 NCP states in § 300.68(d) that a
remedial investigation/feasibility study (RI/FS) shall, as
appropriate, be undertaken to determine the nature and extent of
the threat presented by the release and to evaluate proposed
remedies. Part of the RI/FS may also involve assessing whether
the threat can be prevented or minimized using source control
measures or whether additional actions will be necessary because
the hazardous substances have migrated from the area of their
original location.

The 1985 NCP discusses FS development of alternatives in
§ 300.68(f), stating that to the extent it is possible and
appropriate, at least one alternative should be developed in each
of the following categories: (1) treatment alternatives; (2)
alternatives that attain ARARs; (3) alternatives that exceed
ARARs; (4) alternatives that do not attain ARARs; and (5) a no-
action alternative. The alternatives should, as appropriate,

consider and integrate waste minimization, destruction, and
recycling.

The alternatives developed under § 300.68(f) are subject to
an initial screening to narrow the list of potential remedial
actions for further detailed analysis. The alternatives that
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remain after the initial screening must undergo a detailed
analysis to evaluate and analyze each alternative against a set
of specific criteria. The results of this analysis provide the
basis for identifying the preferred alternative.

As specified in § 300.68(i), the appropriate extent of
remedy will be determined by the lead agency's selection of a
cost-effective remedial alternative that effectively mitigates
and minimizes threats to, and provides adequate protection of,
public health and welfare and the environment. This
determination will require that a remedy, except in certain
specified situations, attain or exceed federal public health and
environmental ARARs. In selecting the appropriate remedy, the
lead agency will consider cost, technology, reliability,
administrative and other concerns, and their relevant effects on
public health and welfare and the environment. If there are no
ARARs, the lead agency will select the cost-effective alternative
that effectively mitigates and minimizes threats, and provides
adequate protection to public health and welfare and the
environment.

Proposed rule: The requirements of SARA led to significant
changes in the feasibility study section of the 1985 NCP,
primarily in the range of alternatives that are developed for
consideration in the FS and in the development of the nine
criteria, based on mandates and factors to consider specified by
the statute, for analysis of the alternatives. The proposed rule
separates the discussion of the FS from the RI. In § 300.430(e),
the proposed NCP states that the primary objective of the FS is to
ensure that appropriate remedial alternatives are developed and
evaluated such that relevant information concerning the waste
management options can be presented to a decision-maker and an
appropriate remedy selected. The regulation requires the
development and evaluation of alternatives to reflect the scope
and complexity of the remedial action under consideration and the
site problems being addressed. During the FS, alternatives are
developed to protect human health and the environment by
eliminating, reducing, and/or controlling risks posed through
each pathway by a site. The number and type of alternatives that
are analyzed is determined according to site-specific
circumstances.

The first step in the FS process involves developing
remedial action objectives for protecting human health and the
environment which should specify contaminants and media of
concern, potential exposure pathways, and preliminary remediation
goals. The preliminary remediation goals are concentrations of
contaminants for each exposure route that are believed to provide
adequate protection of human health and the environment based on
preliminary site information. These goals are also used to assist
in setting parameters for the purpose of evaluating technologies
and developing remedial alternatives. Because these preliminary
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remediation goals typically are formulated during pro;ect scoping
or concurrent with initial RI activities (i.e., prior to
completion of the baseline risk assessment), they are initially
based on readlly available environmental or health-based ARARs
(e.g., maximum contaminant levels (MCLs)), ambient water quality
criteria (WQC)) and other criteria, advisories, or guidance (e.qg.,
reference doses (RfDs)). As new information and data are
collected during the RI, including the baseline risk assessment,
and as additional ARARs are identified during the RI, these
preliminary remediation goals may be modified as approprlate to
ensure that remedies comply with CERCLA's mandate to be protective
of human health and the environment and comply with ARARSs.

During the development and analysis of alternatives, the
risks associated with potential alternatives, both during
implementation and following completlon of remedial action, are
assessed, based on the reasonable maximum exposure assumptions
and any other controls necessary to ensure that exposure levels
are protective and can be attained. These are generally assessed
for each exposure route unless there are multiple exposure routes
where combined effects may have to be considered. For all
classes of chemicals, EPA uses health-based ARARs to set
remediation goals, when they are available. When health-based
ARARs are not available or are not sufficiently protective due to
multiple exposures or multiple contaminants, EPA sets remediation
goals for noncarcinogenic chemicals such that exposures present
no appreciable risk of significant adverse effects to
individuals, based on comparison of exposures to the concentration
associated with reliable toxicity information such as EPA's
reference doses. Similarly, when an ARAR does not exist for
carcinogens, EPA selects remedies resulting in cumulative risks
that fall within a proposed range of 10~4 to 10~7 incremental
1nd1v1dual lifetime cancer risk (revised in final rule to 10™4 to

), based on the use of reliable cancer potency information
such as EPA's cancer potency factors. In addition, EPA will set
remediation goals for ecological and environmental effects based
on environmental ARARs, where they exist, and levels based on
site-specific determination to be protective of the environment.

once the remediation goals have been established,
potentially suitable technologies, including innovative
technologies are also identified, evaluated, and assembled into
alternative remedial actions that are de81gned to meet the
remediation goals established according to the principles stated
in the previous paragraph. The proposed NCP directs that certain
types of alternatives must be developed, as appropriate, for
source control and ground-water response actions, and describes
the requirements for developing innovative treatment alternatives
and no-action alternatives. The short- and long-term aspects of
three criteria (i.e., effectiveness, implementability, cost),

will, as appropriate, gquide the development and screening of
alternatives.
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Alternatives that remain after the initial screening must
undergo a detailed analysis that consists of an assessment of
individual alternatives against each of the nine evaluation
criteria. These criteria are:

) Overall protection of human health and the environment;
) Compliance with ARARS;

) Long-term effectiveness and permanence;

) Reduction of toxicity, mobility, or volume;

) Short-term effectiveness;

) Implementability:

) Cost;

) State acceptance; and

) Community acceptance.

Regponse to comments: 1. Remedjal action objectjves and
repediation goals. One commenter recommended that remedial

action objectives be established in the RI rather than the FS
because the commenter feels they are needed early in the process
so that they may be used as part of the baseline risk assessment.
EPA agrees that remedial action objectives are needed early in
the process. However, EPA believes that putting the remediation
goals as the first step of the FS accomplishes this objective and
does not delay the development of remediation goals because the
RI and FS are not sequential but rather concurrent processes. In
fact, remediation objectives and goals are initially developed at
the workplan stage, prior to the commencement of RI/FS activities.
In addition, the remediation goals are not necessary for the
baseline risk assessment. Rather, the results of the baseline
risk assessment are used to either confirm that the preliminary
remediation goals are indeed protective or to lead to the revision
of the remediation goals in the proposed plan.

(1
(2
(3
(4
(5
(6
(7
(8
(9

Another commenter suggested that preliminary remediation
goals be reviewed when developing the remedial action objectives.
This comment reflects widespread confusion about the remedial
action objectives and remediation goals. Several commenters
asked for clarification of these two concepts. The remedial
action objectives are the more general description of what the
remedial action will accomplish. Remediation goals are a subset
of remedial action objectives and consist of medium-specific or
operable unit-specific chemical concentrations that are
protective of human health and the environment and serve as goals
for the remedial action. The remedial action objectives aimed at
protecting human health and the environment should specify: (1)
the contaminants of concern, (2) exposure routes and receptors,
and (3) an acceptable contaminant level or range of levels for
each exposure medium (i.e., a preliminary remediation goal).
Remedial action objectives include both a contaminant level and
an exposure route recognizing that protectiveness may be achieved
by reducing exposure as well as reducing contaminant levels.
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As noted above, the preliminary remediation goals are the
more specific statements of the desired endpoint concentrations
or risk levels. Initially, they are based on readily available
information, such as chemical-specific ARARsS (e.g., MCLs, WQCs)
or concentrations associated with the reference doses or cancer
potency factors. As the RI proceeds and information from the
baseline risk assessment becomes available, the preliminary goals
may be modified due, among other things, to consideration of
site-related exposure through multiple exposure pathways or
exposure to multiple chemicals, either of which may raise the
cumulative risk from chemicals of concern at the site out of the
risk range. The initial development of preliminary remediation
goals is not intended to be a lengthy undertaking, although
remediation goals are revised throughout the RI/FS process as
additional information becomes available. .

The development of preliminary remediation goals serves to
focus the development of alternatives on remedial technologies
that can achieve the remedial goals, thereby limiting the number
of alternatives to be considered in the detailed analysis. This
focusing is one means of implementing the program's expectation
for streamlining the remedial process. Information to develop
final remediation goals is developed as part of the RI/FS
process. Consequently, the use of preliminary remediation goals
does not preclude the development and consideration or selection
of alternatives that attain other risk levels. Final selection
of the appropriate level of risk is made based on the balancing
of criteria in the remedy selection step of the process.
Language in the regulation has been revised to clarify the
development of remediation goals.

One commenter felt the remediation goals should be based only
on ARARs and that EPA has no authority to require compliance with
anything but ARARsS, although the commenter acknowledges that
other information may be necessary when ARARsS are not available.
EPA disagrees that it has no authority to comply with anything
but ARARS. ARARsS do not exist for all exposure media (e.g.,
certain types of contaminated soil) or for all chemicals, and
therefore, EPA must use other information to set remediation goals
that will ensure protection of human health and the environment as
required by statute. EPA intends that this will focus on the EPA-
developed toxicity information (cancer potency factors and the
reference doses for noncarcinogenic effects). If neither ARARs
nor EPA-derived toxicology information are available, other
information will be used, as necessary, to determine what levels
are necessary to protect human health and the environment (e.g.,
state guidelines on what is protective for a certain chemical).

Where ARARS do not exist or where the baseline risk
assessment indicates that cumulative risks -- due to additive or
synergistic effects from multiple contaminants or multiple
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exposure pathways -- make ARARsS nonprotective, EPA will modify
preliminary remediation goals, as appropriate, to be protective of
human health and the environment. For cumulative risks due to
noncarcinogens, EPA will set the remediation goals at levels for
individual chemicals such that the cumulative effects of exposure
to multiple chemicals will not result in adverse health effects.
EPA is clarifying the language in the rule in response to a
commenter to indicate that an acceptable exposure for
noncarcinogens is one to which human populations, including
sensitive subgroups such as pregnant women and children, may be
exposed without adverse effects during a lifetime or a part of a
lifetime, incorporating an adequate margin of safety. The phrase
"part of a lifetime" is added to clarify that protective levels
will be set for less than lifetime exposures, as appropriate. In
general, acceptable chemical concentrations are lower for lifetime
exposure than other exposure durations.

EPA will set remediation goals for total risk due to
carcinogens that represent an excess upperbound lifetime cancer
risk to an individual to between 10~4 to 10~% lifetime excess
cancer risk. A cancer risk of 10~% will serve as the point of
departure for these remediation goals. EPA is clarifying, based
on a recommendation from a commenter, that all preliminary
remediation goals will be set so that they are protective for
sensitive subpopulations, such as pregnant women and children.
Comments on the use of a cancer risk range and a point of
departure for the establishment of remediation goals are addressed
in preamble sections below.

Remedial action objectives and remediation goals should be
set for appropriate environmental media, and performance
standards established for selected engineering controls and
treatment systems including controls implemented during the
response measure. While points of compliance for attaining these
remediation levels are established on a site-specific basis, as
supported by some commenters, there are general policies for
establishing points of compliance. For ground water, remediation
levels should generally be attained throughout the contaminated
plume, or at and beyond the edge of the waste management area
when waste is left in place. For air, the selected levels should
be established for the maximum exposed individual, considering
reasonably expected use of the site and surrounding area. For
surface waters, the selected levels should be attained at the
point or points where the release enters the surface waters. (See
preamble section on ARARs for further information on points of
compliance.)

One commenter objected to the use of the "reasonable maximum
expesure scenario" in the development of remediation goals, as
described in the preamble to the proposed rule. 1In particular,
the commenter objected to the use of the reasonable maximum
exposure concept given the lack of definition and criteria on
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which to apply it. EPA believes that Superfund remedies need to
be protective of all individuals exposed through likely exposure
pathways, not just large populations, as suggested by another
commenter. To that end EPA developed the concept of reasonable
maximum exposure, which is designed to include all exposures that
can be reasonably expected to occur, but does not focus on worst-
case exposure assumptions. EPA has clarified the definitions and
discussion of the reasonable maximum exposure in today's preamble
discussion of the baseline risk assessment.

Another commenter expressed concern that even though a risk
assessment shows a particular remedy is protective, EPA will set
remediation goals at more stringent levels based on policy,
criteria, or guidelines (not regulations). EPA responds that it
is the goal of the Superfund program to select remedies that
protect human health and the environment, maintain that
protection over time, and minimize of untreated waste. The risk
assessment is one factor in the determination of what is
protective. EPA does not arbitrarily select remediation goals
that exceed levels determined to be protective.

2. Development and screening of alternatives. Regarding the
development of alternatives, several commenters stated that there
is no justification for requiring an array of alternatives to be
developed in every situation. Commenters were particularly
concerned about situations where certain options were precluded
by site conditions (e.g., municipal landfills where treatment of
all site wastes is impracticable). One commenter suggested that
§ 300.430(e)(3)(ii) be deleted, since, in the commenter's
opinion, there was no justification for requiring a containment
alternative to be developed for every Superfund site, even when
the scoping phase indicated that a range of treatment-based
remedies is appropriate. Another commenter recommended specific
revisions to § 300.430(e) to clarify this point.

EPA agrees with the commenter that focusing the development
of alternatives only on those that show promise in achieving the
goals of the Superfund program is a significant means by which
the program can streamline the process and achieve more rapid
cleanup. However, EPA feels that this flexibility is already
present in the rule which repeatedly states that alternatives
should be developed, as appropriate, for the particular situation
at the site. This means that if treatment is not practicable for
all wastes at the site, then complete treatment need not be
included as an alternative. Alternatively, if it is clear that
treatment will be part of the remedy, alternatives that rely
solely on containment or institutional controls and that do not
include treatment need not be considered. This practice is
consistent with the program expectations discussed above.

Two commenters stated that the proposed approach for
development and screening of alternatives is biased against
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innovative technologies, since there appears to be a strong
tendency for EPA to select remedies that have been previously
proven to be successful. One commenter asserted that it was not
clear how EPA would evaluate innovative technologies in the
screening analysis. EPA would like to clarify that it does not
intend to inhibit the development of innovative technologies in
the development and screening of alternatives. EPA has deleted
the requirement in the final rule that innovative technologies
must offer "better" performance than proven technologies.
Instead, EPA has stated its intent to consider those innovative
technologies that offer the potential for comparable or superior
performance or implementability; fewer or lesser adverse impacts
than other available approaches; or lower costs for similar
levels of performance than demonstrated treatment technologies.
By providing for the consideration of innovative technologies,
EPA intends to eliminate from consideration only those innovative
technologies that have little potential for performing well at
specific sites.

As part of the encouragement of innovative technologies that
EPA expects to result from this provision, EPA is emphasizing the
need for performing treatability studies earlier in the remedial
process. Because innovative technologies may not have been as
thoroughly demonstrated, treatability studies during the RI/FS
may be necessary to provide information sufficient for an
appropriate evaluation of these technologies. The goal of
treatablllty studies is to establish through the use of good
science and engineering, the probable effectiveness of innovative
technologies. EPA has issued guidance that further encourages
the use of innovative treatment technologies in "Advancing the
Use of Treatment Technologies for Superfund Remedies" (OSWER
Directive 9355.0-26).

One commenter requested that § 300.430(e) (3) be revised to
clarify that off-site disposal in a secure facility without
treatment may be selected as a partial or complete remedy. The
commenter also addressed in detail one particular alternative that
the NCP and guidance should suggest for consideration and analysis
(i.e., use of the site, once remediated, as a solid waste
management unit). EPA agrees with the commenter that off-site
disposal without treatment may be selected as the remedy in
appropriate circumstances, such as where the site has high volumes
of low toxicity waste. However, the statute clearly indicates that
this is the least preferred alternative. EPA believes that this
comment most directly addresses the remedy selection, not the
feasibility study, and has modified proposed § 300.430(f) (3) (iii)
(§ 300.430(f) (1) (ii) (E) in the final rule) to acknowledge that
off-site disposal without treatment can potentially be an
appropriate alternative while recognizing the statutory bias
against it. As to the commenter's second point, nothing in the
NCP prohibits the use of remediated sites as RCRA solid waste
management units, provided all requirements under RCRA and other
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applicable laws, including permitting requirements, are met, and
any CERCLA off-site policy/rule requirements are satisfied (OSWER
Directive No. 9834.11 (November 13, 1987); 40 CFR 300.440
(proposed) (53 FR 48218, November 29, 1988)).

With reference to the screening of alternatives, several
commenters supported EPA's proposal to allow the elimination of
alternatives at the screening stage on the basis of cost. Some
of these commenters suggested that determination of cost-
effectiveness be made an explicit screening step, noting that
Congress requires that remedies be cost-effective. They argued
that inadequate consideration of cost will lead to inefficient
use of the fund and may result in some sites not being addressed.
One commenter stated that the inability to eliminate cost-
ineffective remedies early in the remedy selection process
results in a misallocation of time, effort, and funds.

Other commenters opposed using cost as a criterion during
the preliminary screening of alternatives. One commenter argued
that many alternatives are rejected based on inadequate cost data.
Another commenter stated that eliminating remedial alternatives
based on consideration of cost before the ultimate health-based
standards or levels of control are determined was inappropriate
and illegal.

In response to comments received on the role of cost in the
development and screening of alternatives, EPA has clarified the
role of cost in screening of alternatives. Screening is to be
performed to eliminate from further consideration those
alternatives that are not effective, not implementable, or whose
costs are grossly excessive for the effectiveness they provide.
This last category would include those situations where cost is
so excessive that a remedy is virtually unimplementable and is,
therefore, impracticable to consider. Specifically, when
alternatives vary significantly in their effectiveness, cost may
be considered in conjunction with other factors to determine
which alternatives are inordinately costly for the effectiveness
-they provide. For example, where total treatment of a large
municipal landfill has been considered initially as a remedial
alternative, this alternative will likely be eliminated from
further consideration due to the large volume of material for

which treatment capacity is not available and for which costs are
extremely high.

The other situation where cost may result in the elimination
of an alternative during screening is where two or more
alternatives are determined to provide similar levels of
effectiveness and implementability by using a similar method of
treatment or engineering control but their costs vary
significantly. In this case, cost can be used to eliminate from
further consideration the more costly alternatives. For example,
if soil washing and bioremediation are expected to be similarly



=144~

effective, but bioremediation is significantly more costly, the
bioremediation alternative could be eliminated from further
consideration while the soil washing option would be carried
through to detailed analysis.

One commenter argued against considering cost in sCreening
because the use of potentially inadequate cost data available in
this stage of the remedial process may result in the elimination
of viable alternatives. EPA responds that while cost data are
continuously being developed, at the sCcreening stage cost data of
sufficient quality are usually available to determine whether the
cost of an alternative is "grossly excessive" or significantly
more costly for the results it provides. EPA believes that this
screening should be used to help streamline the detailed analysis.

Finally, one commenter suggested that if there is proper
coordination with natural resource trustees during the
development of alternatives, trustee recommendations concerning,
for example, appropriate mitigation for wetlands impacts and
cost-effective restorations, may be incorporated into project
plans. The commenter believed this would facilitate trustee
determinations as required in section 122(j) (2) of CERCLA. EPA
agrees that coordination with natural resource trustees during
the development of alternatives is important. Today's rule
indicates in several sections (300.615(c), 300.410(g), and
300.430(b) (7)) that the lead agency should seek to coordinate
with the natural resource trustees. 1In fact, § 300.615 of this
rule addresses a variety of natural resource trustee issues,
including coordination cooperation between multiple trustees and
the lead agency.

Final rule: Several changes are being made to proposed
§ 300.430(e), the feasibility study section, primarily to clarity
the feasibility study role and process.

1. The kinds of alternatives that are developed during the
feasibility study have been expanded to indicate that recycling
may be used to protect human health and the environment by
eliminating, reducing and/or controlling risks at a site.
Discussion of this change is found in the response to comments for
the detailed analysis of alternatives.

) 2. Language in the regulation at § 300.430(e) (2) (i) has been
clarified to indicate that Preliminary remediation goals are
initially developed based on easily available information, such
as ARARs and other reliable information. This reliable
information will likely be EPA-developed toxicity information
(i.e., reference doses and cancer potency factors). As further
information becomes available, then other factors listed in
paragraphs (e) (2) (i) (A), (B), and (C) will be considered. In
addition, the description of ARARs in § 300.430(e) (2) (1) (A) is
revised (see preamble section below on definition of
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"Applicable"). Further, the language in § 300.430(e) (2) (i) (A) (1)
is revised for clarity. Sections 300.430(e) (2) (1) (A)(2) and (3)
of the proposal are being combined in the final rule to indicate
that exposure to multiple contaminants and multiple exposure
pathways are situations that may result in ARARs being
nonprotective. Language in § 300.430(e) (2) (i) (G) is being added
to indicate that where environmental ARARS do not exist,
environmental evaluations, especially focusing on sensitive
ecosystems and critical habitats of species protected under the
Endangered Species Act, will provide information for developing
remediation goals. These changes are being made to clarify the
proposal and do not represent any change in the remedial process.

3. See ARARs preamble sections below for other additions or
revisions to § 300.430(e) (2)(i): "Use of maximum contaminant level
goals for ground water," "Use of federal water quality criteria
(FWQC) ," and "Use of alternate concentration limits (ACLs)."

4. Section 300.430(e) (6) has been revised to clarify that a
no-action alternative may be appropriate where a removal or
remedial action has already occurred at a site.

5. The provision on the development of alternatives that use
innovative technologies is being revised to indicate that an
innovative technology need only offer the potential to be
comparable in performance or implementability to demonstrated
technologies to warrant further consideration in the detailed
analysis step.

6. Two factors used in the screening of alternatives are
being revised. ARAR compliance and reduction of toxicity,
mobility or volume through treatment are being added as
considerations in determining effectiveness. This revision
corrects an inadvertent omission in the proposal. The role of
cost in screening alternatives has been revised to indicate that
alternatives may be screened on costs in two ways. First, an
alternative whose cost is grossly excessive compared to the
effectiveness it provides may be eliminated in screening.
Second, if two or more alternatives provide similar levels of
effectiveness and implementability using a similar method of
treatment or engineering control, the more expensive may be
eliminated from further consideration.

7. The references to advisories, criteria or guidance in

§§ 300.430(e) (8) and (9) have been modified (see preamble section
below on TBCs).

Nage: Section 300.430(e) (2). Use of risk range.

Proposed rule: Proposed § 300.430(e) (2) (i) (A) (2) states that for
known or suspected carcinogens, acceptablg exposure levels are
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generally concentration levels that represent an excess upperbound
lifetime cancer risk to an individual of between 10~4 and 10~7 (53
FR 51426 and 51505).

Response to comments: A few commenters supported the proposed
risk range of 1074 to 10”7, though generally with qualifications.

One commenter's position on the point of departure makes clear
that they view the risk range only as a fallback when 10~® cannot
be attained. Another commenter supporting the proposed risk
range argued that the risk range should be used only as a
guideline, in order to provide lead agencies with sufficient
flexibility. Another commenter said that they could support the
proposed range, but their comments clearly favor revision to a
range of 10™% to 107® as the really operative part. Several

commenters (see below) supported a more stringent risk range or
level.

Many commenters favored a less stringent range, i.e., one
whose lower risk bound is higher than 10~/ and whose upper bound
may even exceed 10”4, while some favored a more stringent range
or a single, stringent target cleanup level. A few commenters
recommended dispensing with the use of a risk range or risk
assessment altogether as a basis for cleanup in favor of what
they maintained are more stringent levels (background or
statutorily specified ARARs). Several commenters pointed out

that risk assessment methodology is as important as the range
chosen.

The majority in favor of a less stringent range generally
supported a risk range of 10~4 to 10°%. A number of reasons were
given in support of this alternative. The most commonly repeated
reason is that the narrower, higher risk range is consistent with
risk management decisions made in other EPA regulatory programs
and in federal regulatory agencies in general._ Commenters argued
that allowing a lower risk on the order of 10~/ would be
"unprecedented" and "indefensible," far less than many commonly
accepted risks or the accepted de minimis level. Some also noted
that no Superfund action has ever cleaned up to this stringent
level. Another commenter stated that recent judicial decisions
support the use of a narrower risk range. One commenter
suggested a slightly different range of 10~> to 10~% in order to
limit the pressure for less protective remedies.

Other reasons for opposing a risk range with a boundary at
10~7 are that such a range could lead to fewer cleanups of high-
risk sites or less overall risk reduction, which would
misallocate scarce resources (the Superfund) and be contrary to
the statutory mandate for cost-effectiveness; that it is
impossible to detect many chemicals at this low level:; that it is
not technologically feasible in many cases to achieve this level;
that risk assessment already incorporates conservative
assumptions; and that the broader, more stringent range



-147-

complicates analysis of alternatives in the FS. One commenter
pointed out that the more stringent level may be suitable for
highly toxic chemicals such as pesticides, but otherwise it is
not worth the additional cost. Another commenter charged that
EPA's choice of the lower bound was improperly intended to bias
selection of remedy toward treatment technologies, because it is
clearly not necessary for protection of health.

Several commenters argued against the proposed risk range in
favor of setting the overall cleanup level for the remedy at no
higher than 107°. They argued that because risk assessment is
fraught with uncertainty, remedies should always protect to this
level at a minimum, regardless of the levels of individual ARARs.
Commenters recognized that it may not be feasible to achieve

10~6, or there may be "extraordinary circumstances" that
preclude this level; in such cases one commenter proposed an
upper bound of 10~4.

These commenters also had problems with the specific
boundaries proposed by EPA. One commenter said that 10~4 is too
great a risk, and even 10’ may be as well; they found the
alternative of 10™% to 1076 to be unacceptable, although they did
not say what risk level or approach would be preferable. They
disputed the validity of the argument relating risk level and
number of sites cleaned up because of the availability of PRPs.
One commenter, while preferring a risk range to a single level,
suggested that 10~° rather than 10~4 might be more protective as
the upper bound for one or two chemicals because the conservative
assumptions become additive for more than two chemicals. Another
commenter argued that an upper bound at 10~5 is needed because a
state agency would have difficulty supporting or justifying using
a higher risk level. A commenter expressed concern that a risk
range might preclude more protective remedies that can practicably
be achieved at little additional cost. One commenter argued that
levels below 10~7 should be permissible, and that any limit at the
lower end would undermine the state in negotiating with PRPs. A
commenter suggested that risk assessment should be a final check
on the most protective remedy practicable.

Commenters argued that use of a risk range does not
adequately protect health and environment. One proposed that
Cleanup should always be to background levels as a first choice,
because anything less leaves contamination whose cumulative and
chronic effects are unknown. Another commenter disagreed with
use of a risk range and site-specific risk assessment as a basis
for remedy selection, saying that it violates the statute's
mandate to use such stringent standards as MCLGs and water
quality criteria, which would assure protection of health and
environment. A commenter pointed out that there is no statutory
authority for use of a risk range when ARARsS exist.
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Finally, several commenters suggested that the assumptions
and methods of risk assessment are as important, or even more
important, than the risk range used. They pointed out the need
for standardized risk assessment methods and exposure
assumptions, and gave suggestions for improved ways of handling
uncertainties.

EPA recognizes the merits of many of the comments made on
the risk range issue and appreciates the significance of the
boundaries of the risk range for determining the extent of
protectiveness and the cost of cleanups. Based on the comments
received, EPA has decided to revise the boundaries of the
acceptable risk range for Superfund cleanups to 104 to 1076 but
to allow for cleanups more stringent than 10~% when warranted by
exceptional circumstances. The following discussion explains the
basis for using a risk range, the reasons for revising the range,
how this revised risk range is to be used when setting
remediation goals for a specific medium -- soil, ground water,
surface water, or air -- and responds to other comments
summarized above on this risk range issue.

The primary goals of Superfund cleanups are to protect human
health and the environment and to comply with ARARs. When ARARS
are not available, Superfund develops a reasonable maximum
exposure scenario that describes the current and potential risk
posed by the site in order to determine what is necessary to
achieve protection against such risks to human health (see
preamble section above on baseline risk assessment for more
discussion of reasonable maximum exposure scenario). Based on
this scenario, Superfund selects remedies that reduce the threat
from carcinogenic contaminants at a site such that the excess risk
from any medium to an individual exposed over a lifetime generally
falls within a range from 10”4 to 10-%. EPA's preference, all
things being equal, is to select remedies that are at the more
protective end of the risk range. Therefore, when developing its
preliminary remediation goals, EPA uses 10-6 as a point of
departure (see next preamble section on point of departure).

EPA believes that use of a risk range is consistent with the
mandates in CERCLA and disagrees with comments that Superfund
should not use a risk range. CERCLA does not require the
complete elimination of risk or of all known or anticipated
adverse effects, i.e., remedies under CERCLA are not required to
entirely eliminate potential exposure to carcinogens. CERCLA
section 121 does direct, among other requirements, that remedies
protect human health and the environment, be permanent to the
maximum extent practicable and be cost-effective. Remedies at

8 Cleanup levels at a site are determined for a particular
medium. Such cleanup levels encompass the acceptable risk levels
for contaminants in that medium.
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Superfund sites comply with these statutory mandates when the
amount of exposure is reduced so that the risk posed by
contaminants is very small, i.e., at an acceptable level. EPA's
risk range of 104 to 10”6 represents EPA's opinion on what are
generally acceptable levels.

In response to comments received, and to be consistent with
the accepted de minimis level used by other EPA programs, e.g.,
the drinking water program, the lower boundary of the risk range
has been changed from 10-7 to 1076.9 This change also reflects
the fact, noted by commenters, that current available analytical
and detection techniques cannot effectively verify for many
contaminants that concentration levels corresponding to risk
levels below 10~%® have actually been attained after remediation.

In the Superfund program, remediation decisions must be made
at hundreds of diverse sites across the country. Therefore, as a
practical matter, the remediation goal for a medium typically
will be established by means of a two-step approach. First, EPA
will use an individual lifetime excess cancer risk of 10°% as a
point of departure for establishing remediation goals for the
risks from contaminants at specific sites. While the 10-6
starting point expresses EPA's preference for setting cleanup
levels at the more protective end of the risk range, it is not a

presumption that the final Superfund cleanup will attain that risk
level.

The second step involves consideration of a variety of site-
specific or remedy-specific factors. Such factors will enter
into the determination of where within the risk range of 10~% to

10~% the media cleanup standard for a given contaminant will be
established.

Preliminary remediation goals for carcinogens are set at a
10~6 excess cancer risk as a point of departure, but may be
revised to a different risk level within the acceptable risk range
based on the consideration of appropriate factors including, but
not limited to: exposure factors, uncertainty factors, and
technical factors. Included under exposure factors are: the
cumulative effect of multiple contaminants, the potential for
human exposure from other pathways at the site, population
sensitivities, potential impacts on environmental receptors, and
cross-media impacts of alternatives. Factors related to
uncertainty may include: the reliability of alternatives, the

9 office of Drinking Water, National Primary and Secondary
Drinking Water Requlations; Proposed Rule, 54 FR 22064 (May 22,
1989). In general, other federal agencies do not reduce
individual lifetime risk levels below 10~6®. "Cancer risk

management, " Environment, Science and Technology, Vol. 21, No. 5
(1987) .
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weight of scientific evidence concerning exposures and individual
and cumulative health effects, and the reliability of exposure
data. Technical factors may include: detection/quantification
limits for contaminants, technical limitations to remediation, the
ability to monitor and control movement of contaminants, and
background levels of contaminants. The final selection of the
appropriate risk level is made when the remedy is selected based
on the balancing of criteria (see preamble discussion below on
remedy selection).

Some commenters recommended establishing a single point,
e.qg., 10‘6, as the basis for cleanup at all sites. EPA does not
agree with this recommendation because EPA believes that other
risk levels may be protective when the 10~® risk level will not
be attained at a site due to the factors described above.
Moreover, establishing 10™® as the single cleanup level, i.e., the
only level considered protective, would be incongruous with
CERCLA's requirement to comply with ARARs. Many ARARs, which
Congress specifically intended be used as cleanup standards at
Superfund sites, are set at risk levels less stringent than 107°.

Ground water that is not currently a drinking water source
but is potentially a drinking water source in the future would be
protected to levels appropriate to its use as a drinking water
source. Ground water that is not an actual or potential source
of drinking water may not require remediation to a 104 to 106
level (except when necessary to address environmental concerns or
allow for other beneficial uses; see preamble discussions below
on EPA's ground-water policy and on use of MCLGs for ground-water
cleanups) .

EPA's approach on setting remediation goals for soils is
based on risk levels and is intended to protect currently exposed
individuals as well as those who potentially may be exposed in
the future. A reasonable maximum exposure scenario (described in
the preamble section above on "baseline risk assessment") is
developed to estimate future potential uses of the site in order
to provide a basis for the development of protective exposure
levels. For example, soil that is not currently in residential
use but may potentially have future residential uses would be
protected to levels appropriate to residential uses. However,
contaminated soil at an industrial site might be cleaned up to a
less stringent standard, but still within the 10™4 to 10-6 risk
range, than soil at a residential site, as long as there is
reasonable certainty that the site would remain for industrial use
only (institutional controls may be necessary to ensure that the
site is not used for residential purposes). In the unusual
circumstances where the baseline risk assessment indicates that
there is little or no chance of any direct human exposure, for
example, contaminated riverbeds in certain circumstances,
remediation of the sediments to human health-based levels may not
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be necessary (although cleanup to address environmental concerns
may be required). -

"Potential" is a term used in a variety of contexts in
§ 300.430. When "potential" is used to describe risk, exposure,
exposure pathways or threats, it means a reasonable chance of
occurrence within the context of the reasonable maximum exposure
scenario developed for that particular site (see preamble
discussion above on "baseline risk assessment").

At some sites, it is not certain that a risk level of 10~6
will actually be attained, even when treatment technology designed
to achieve 1076 is selected, due to the presence of certain site-
specific exposure factors. Such factors may indicate the need to
establish a risk goal that is more protective than the overall
goal of 107°. These site-specific exposure factors include but
are not limited to: the cumulative effect of multiple
contaminants; the potential for human exposure from other pathways
at the site; population sensitivities; potential impacts on
environmental receptors; and cross-media impacts. 1In addition,
even if not specified as a goal, a cleanup more stringent than 10~

may be achieved in some cases due to the nature of the treatment
technology used. Remedial technologies exist that, in the process
of meeting remediation goals within the range of 10™4 to 106

ris%, can achieve risk reduction for particular contaminants below
1079,

In summary, EPA's approach allows a pragmatic and flexible
evaluation of potential remedies at a site while still protecting
human health and the environment. This approach emphasizes the
use of 10”6 as the point of departure while allowing site- or
remedy-specific factors, including potential future uses, to enter
into the evaluation of what is appropriate at a given site. As
risks increase above 10'5, they become less desirable, and the
risk to individuals generally should not exceed 10-9%.

In response to other comments received on the risk range
issues, EPA does not agree that cleanup should always be to
background levels. In some cases, background levels are not
necessarily protective of human health, such as in urban or
industrial areas; in other cases, cleaning up to background
levels may not be necessary to achieve protection of human health
because the background level for a particular contaminant may be
close to zero, as in pristine areas.

Other commenters asserted that EPA must use statutorily-
specified requirements, such as MCLGs or water quality criteria
(WQC), instead of a risk range when setting cleanup levels. 1In
response, EPA believes that a risk range is necessary to assist in
determining protectiveness in the absence of potential ARARs.
Further, in cases of mixtures of chemicals where attaining
chemical-specific ARARs for each contaminant may still result in a
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cumulative risk in excess of 1074 due to additivity of the risk of
the contaminants, use of a risk range would be necessary to set a
protective remediation level for the overall medium. Finally,
some commenters stressed the importance of assumptions and

methods used in conducting risk assessments to the establishment
of cleanup goals. EPA agrees. EPA discusses assumptions and
methods to be used when conducting risk assessments in greater
detail in the preamble sections above on remedial investigation
and baseline risk assessment.

Final rule: EPA has revised § 300.430(e) (2) (i) (A) (2) to state
that: "For known or suspected carcinogens, acceptable exposure
levels are generally concentration levels that represent an excess
upper bound lifetime cancer risk to an individual of between 10~4
to 10°6 using information on the relationship between dose and
response."

Name: Section 300.430(e) (2). Use of point of departure.

g:gggggg_;glg: Section 300.430(e) (2) (1) (A) (2) stated that the 10~
risk level shall be used as the point of departure for

determining remediation goals for alternatives when ARARs are not
available or are not sufficiently protective.

Responge to comments: Essentially none of the commenters
supported the point of departure exactly as proposed, that is,

where ARARS are lacking or are not sufficiently protective
determination of cleanup levels would start at 10”® and move
within the risk range depending on certain enumerated factors.

Several commenters favored use of 10-¢ as the cleanup level.
Some of these commenters did not actually endorse the concept of
a point of departure in that they thought the overall risk of a
remedy should not exceed 10-% in any case. Others essentially
supported a sticky point from which departures in the direction
of increased risk would only be justified on grounds such as
infeasibility.

A number of commenters preferred the use of the full risk
range rather than a single value for the Cleanup level. 1In
certain cases it was not clear whether commenters understood EPA's
intention in having a point of departure. One commenter said
that a point of departure does not help in developing cleanup
goals. Other commenters argued that a point of departure
undermines the risk range by establishing a single value for all
sites, whereas use of a risk range accounts for variation among
sites and for uncertainties in risk assessment. Another
commenter supported use of the entire range rather than focussing
on 1076 in order to foster cost-effectiveness in the program,
while several others similarly stated that a risk range, rather
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than a target level, recognizes such relevant factors as
toxicity, exposure potential, and cost-benefit tradeoffs.

Several commenters proposed use of a different point of
departure, and even one which could vary depending on the site
circumstances. If a point of departure is chosen, one commenter
suggested that 103 is the appropriate value, being within the
suggested risk range of 10”4 to 10~6. Another commenter, on the
other hand, said the point of departure should be 10~%4: this
level is considered acceptably protective; it is already based on
very conservative assumptions, so that the true risk is lower;
and anything lower would be a bias toward treatment.

In opposing the proposed point of departure, one commenter
suggested that there should be different targets for various
population sizes, and that a higher value such as 10~¢ is
adequate for smaller populations. Others echoed this comment,
saying that population size should be a factor for moving in the
risk range, and that for small populations 10~% suffices. One
commenter pointed out that other federal agencies have considered
10"4 as de minimjs for small populations® A commenter stated
that EPA has in the past considered 103 as insignificant when
aggregate population risk is very low. The commenter did not
suggest a value but said that EPA should re-examine the issue of
not considering population size in setting cleanup levels.
Finally, one commenter suggested that risk levels could be set
depending on the conservatism of the assumptions used and other
relevant factors such as the form in which the chemical is
present in the environment.

EPA believes it is necessary to explain how it intends the
point of departure to be used. Where the aggregate risk of
contaminants based on existing ARARs exceeds 10~% or where
remediation goals are not determined by ARARs, EPA uses 10~ as a
point of departure for establishing preliminarx remediation goals.
This means that a cumulative risk level of 10™% is used as the
starting point (or initial "protectiveness" goal) for determining
the most appropriate risk level that alternatives should be
designed to attain. The use of 106 expresses EPA's preference
for remedial actions that result in risks at the more protective
end of the risk range, but this does not reflect a presumption
that the final remedial action should attain such a risk level.
Factors related to exposure, uncertainty and technical limitations
may justify modification of initial cleanup levels that are based
on the 10™° risk level. The ultimate decision on what level of
protection will be appropriate depends on the selected remedy,
which is based on the criteria described in § 300.430(e) (9) (iii).

EPA believes, however, that it is both useful and necessary
to have a starting point in those cases where the remediation
goal is not determined by ARARs. Although adjustments may be
necessary in determining the actual remediation goal for a site,
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it is important to have an initial value to which adjustments can
be made, particularly since the risk range covers two orders of
magnitude. By using 10" as the point of departure, EPA intends
that there be a preference for setting remediation goals at the
more protective end of the range, other things being equal.
Contrary to assertions of some commenters, EPA does not believe
that this preference will be so strong as to preclude appropriate
site-specific factors. Also, EPA does not agree that cost should
be considered when setting the preliminary remediation goal
because reliable cost information is not available at this step of
the process. Cost is ultimately one of the criteria used in
selecting a remedy.

EPA would like to address those commenters who suggest that
the point of departure should depend on population size. At this
time EPA believes that the point of departure should be consistent
across all sites. The point of departure represents a level from
which analysis should begin, regardless of the circumstances.
Preliminary and final remediation goals, i.e., target risk levels,
however, may vary from the point of departure depending upon site-
specific circumstances (see discussion above on risk range). The
ultimate role of population size in determining response
priorities or remedies is currently under review by the Risk
Management Council. .

Final rule: EPA is revising proposed § 300.430(e) (2) (i) (A) (2) on
the point of departure as follows: "The 10~ risk level shall be
used as the point of departure for determining remediation goals
for alternatives when ARARs are not available or are not
sufficiently protective because of the presence of multiple
contaminants at a site or multiple pathways of exposure;..."

Name: Section 300.430(e)(9). Detailed analysis of alternatives.

Proposed rule: The purpose of the detailed analysis 1is to
objectively assess the alternatives with respect to nine
evaluation criteria that encompass statutory requirements and
include other gauges of the overall feasibility and acceptability
of remedial alternatives (53 FR 51428). This analysis is
comprised of an individual assessment of the alternatives against
each criterion and a comparative analysis designed to determine
the relative performance of the alternatives and identify major
trade-offs (i.e., relative advantages and disadvantages) among
them. The decision-maker uses information assembled and evaluated
during the detailed analysis in selecting a remedial action.

Response to comments: The preamble discussion of the detailed

analysis section of the RI/FS process in the proposal categorized .
the nine criteria into three groups: threshold, primary

balancing and modifying criteria (53 FR 51428). Although in

general, commenters supported this tiered system, many were
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confused about the significance of the categories in the detailed
analysis and remedy selection stages. After a careful study of
the comments, EPA has concluded that the process EPA proposed
would be expressed more clearly if the nine criteria were not
divided into three categories during the detailed analysis phase,
when all nine criteria need to be objectively assessed, but when
the balancing decision is made. EPA believes that the
characterization of the criteria into the three categories is
important, and should be used during remedy selection, as
discussed in that section of today's preamble.

Some commenters asked EPA to clarify the purpose and content
of the detailed analysis. The following is a general description
of the detailed analysis. The detailed analysis of alternatives
consists of the analysis and presentation of the relevant
information needed to allow decision-makers to select a site
remedy. It is not the decision-making process itself. During the
detailed analysis, each alternative is assessed against each of
the nine criteria. The analysis lays out the performance of each
alternative in terms of compliance with ARARs, long-term
effectiveness and permanence, reduction of toxicity, mobility or
volume through treatment, short-term effectiveness,
implementability, and cost. The assessment of overall protection
draws on the assessments conducted under other evaluation
criteria, especially long-term effectiveness and permanence,
short-term effectiveness and compliance with ARARS. State and
community acceptance also are assessed, although definitive
assessments of these factors cannot be completed until the public
comment period on the draft RI/FS and proposed plan is completed.
Further guidance on this process is available in the "EPA Guidance
for Conducting Remedial Investigations and Feasibility Studies
Under CERCLA," OSWER Directive No. 9355.3-01, October 1988
(Interim Final). This guidance will be updated following
promulgation of the NCP.

After making the individual criterion assessments for each
alternative, the alternatives are compared to each another. This
comparative analysis identifies the key tradeoffs (relative
advantages and disadvantages) among the alternatives with respect
to the nine criteria. The purpose of this comparative analysis
is to provide decision-makers with sufficient information to
balance the trade-offs associated with the alternatives, select
an appropriate remedy for the site and demonstrate satisfaction
of the CERCLA remedy selection requirements.

In general, commenters supported the use of the nine
criteria in performing the detailed analysis. The supporters
wrote that the criteria provide the flexibility needed to analyze

diverse site conditions, by allowing the consideration of a wide
range of relevant factors.
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Some commenters wrote that nine criteria are too many to
address in the detailed analysis. These commenters argued that
considering so many criteria makes the evaluation too
complicated. While supporting the nine criteria, one commenter
suggested adding as an additional criterion, the extent to which
the alternative utilizes permanent solutions and alternative
treatment technologies or resource recovery technologies to the
maximum extent practicable. In addition, several commenters
addressed the relation of the nine criteria used in alternatives
evaluation and remedy selection to the statutory mandates for
remedy selection described in section 121 of CERCLA. These
commenters remarked that the use of the nine criteria was a
significant departure from the remedy selection criteria in the
1985 NCP, which focused on protectiveness and cost. They also
believed that increasing the number of criteria to be considered
during remedy selection reduces flexibility and complicates an
already complicated process. They suggested that the criteria
should be based directly on the statutory language.
Specifically, these commenters proposed the following four
criteria: protection of human health and the environment;
compliance/waiver of ARARs; preference for permanent solutions
and treatment as a principal element; and cost-effectiveness.

Although agreeing with EPA's establishment of protection of
human health and the environment and compliance with ARARs as the
first two evaluation criteria, one commenter suggested
significant modifications to the other criteria. This commenter
suggested merging the five evaluation criteria of long-term
effectiveness and permanence, reduction of toxicity, mobility or
volume through treatment, short-term effectiveness,
implementability, and cost, into three broad criteria:
effectiveness, implementability and cost. This commenter noted
that state and community acceptance, although relevant
considerations in remedy selection, add nothing to the
feasibility study process. The commenter believes this system
would provide the most appropriate starting point for creating a
structured method for selecting a site remedy.

EPA developed the nine evaluation criteria to give effect to
the numerous statutory mandates of section 121 and in particular,
the remedial action assessment factors of section
121(b) (1) (A)-(G). EPA does not believe analysis of alternatives
under the four criteria approach suggested by the commenter would
provide an adequate analytical framework. EPA also is not adding
as a criterion the statutory mandate to utilize permanent
solutions and alternative treatment technologies or resource
recovery technologies to the maximum extent practicable. The
analysis performed pursuant to the nine criteria concludes with
selection of a remedy that meets the statutory mandates. This
analysis requires consideration of a number of factors before
making these conclusions. 1In particular, the mandate for cost-
effective remedies clearly requires consideration of both costs
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and the effectiveness of alternatives. Similarly, EPA believes
that a range of factors, including long-term effectiveness and
permanence, reduction of toxicity, mobility, or volume through
treatment, and short-term effectiveness, must be considered to
provide the basis for concluding that a particular alternative
represents the practicable extent to which permanent solutions
and treatment can be used at a given site. However, EPA has
included two specific statutory requirements in the criteria
(protection of human health and the environment and compliance
with ARARs) in light of the paramount importance of these
mandates. EPA notes that it does have an expectation that
alternatives that will treat principal threats at sites will be
considered, consistent with the statutory preference for
treatment as a principal element.

The proposed rule stated that the detailed analysis is to be
conducted on the limited number of alternatives that represent
viable hazardous waste management approaches (53 FR 51506). One
commenter recommended changing the wording to conduct a detailed
analysis on those alternatives representing "viable approaches to
remedial action," rather than "viable hazardous waste management
approaches." EPA agrees with this recommendation and has
substituted the commenter's wording for the phrase in the final
rule. As a further clarification, today's rule consistently uses
the term "remedial alternative" in all pertinent Places.

A discussion of each of the nine criteria follows.

1. Protection of human health and the environment. This
evaluation criterion assesses whether each alternative provides
adequate protection of human health and the environment. The
overall assessment of protection draws on the assessments
conducted under other evaluation criteria, especially long-term
effectiveness and permanence, short-term effectiveness, and
compliance with ARARS. Only those alternatives determined to be
protective in the detailed analysis proceed to the selection of
remedy step.

One commenter noted that effectiveness, implementability,
extent of reduction in toxicity, mobility, or volume, and
compliance with ARARs criteria should be considered before
evaluating the protectiveness of a remedial alternative. EPA
agrees that the protectiveness determination in the detailed
analysis draws upon the assessments conducted under other
evaluation criteria, especially long-term effectiveness and
permanence, short-term effectiveness, and compliance with ARARs.
However, EPA has maintained protection of human health and the
environment as the first criterion due to the clear statutory
mandate to select remedies that are protective of human health
and the environment.
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One commenter stressed that the impact of the remedial
action on natural resources must be assessed under this
criterion. The commenter noted that the use of ground-water pump
and treat systems as part of a remedial action may deplete
valuable water resources, particularly in the western states.

EPA agrees that the impact of the remedial action must be
assessed and calls for this analysis under the short-term
effectiveness criterion. As noted above, the evaluations of
short-term effectiveness and other criteria are used in assessing
the protectiveness of each alternative.

2. Compljance with ARARs. This evaluation criterion is used
to determine whether each alternative will meet all of its
federal and state ARARs (as defined in CERCLA section 121). The
detailed analysis should summarize which requirements are
applicable or relevant and appropriate to an alternative and
describe how the alternative meets these requirements. When an
ARAR is not met, the detailed analysis should discuss whether one
of the six waivers allowed under CERCLA may be appropriate (see
also preamble section below on ARARSs).

One commenter noted that the responsibility for evaluating
the applicability of ARARs waivers to a proposed remedial action
lies with the lead agency and not with the potentially
responsible party (PRP). This commenter also recommended that
the lead agency evaluate potential grounds for ARARs waivers as
early as possible in the feasibility study, due to the important
role ARARs play in the ultimate remedy selection decision. EPA
supports early evaluation of ARARs by the lead agency or the PRP,
as appropriate, depending on site-specific enforcement
agreements. Either the PRP or a state may perform the ARAR
analysis and recommend the applicability of ARAR waivers, but
ultimately EPA determines compliance with ARARs (and the
applicability of ARARs waivers) when it selects the remedial
action, as described in the proposed plan and finalized in the
record of decision (ROD).

3. Long-term effectiveness and permanence. The analysxs

under this criterion focuses on any residual risk remaining at
the site after the completion of the remedial action. This
analysis includes consideration of the degree of threat posed by
the hazardous substances remaining at the site and the adequacy
and reliability of any controls (e.g., engineering or
institutional controls) used to manage the hazardous substances
remaining at the site. The criterion is founded on CERClLA's
mandates to select remedies that are protective of human health
and the environment and that utilize permanent solutions and
alternative treatment technologles Or resource recovery
technologies to the maximum extent practicable and that maintain
protection over time.
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Seeking clarification of EPA's interpretation of
"permanence," one commenter recommended that EPA define a
permanent remedy as a remedy for a particular site that results
in protection of human health and the environment without the
need for significant levels of long-term operation and
maintenance. Another suggested that a permanent solution is
simply a remedy that is not an interim solution, i.e., it is a
final solution. EPA evaluates permanence to the maximum extent
practicable as the degree of long-term effectiveness and
permanence afforded by a remedy. This is judged along a
continuum, with remedies offering greater or lesser degrees of
long-term effectiveness and permanence.

As a general observation, several commenters noted that
many of the criteria (e.g., long-term effectiveness, short-term
effectiveness, and reduction of toxicity, mobility or volume
through treatment) overlap. EPA acknowledges that these factors
are related. They derive from the mandates of section 121 and
are designed to elicit analysis on distinct, but related factors
to perform a comprehensive analysis of each alternative. Today's
rule lists factors to be considered in performing the detailed
analysis under each of the criteria. For further guidance, see
the "Guidance for Conducting Remedial Investigations and

Feasibility Studies Under CERCLA," OSWER Directive No. 9355.3-01,
October 1988 (Interim Final).

Long-term effectiveness includes a consideration of the
residual risk remaining at a site after the remedial action is
complete. This assessment of risk is conducted assuming
conservative but realistic exposures. This consideration will
assess how much of that risk is associated with treatment
residuals and how much is associated with untreated waste. The
potential for this risk may be measured by numerical standards
such as cancer risk levels or the volume or concentration of

contaminants in waste, media, or treatment residuals remaining on
site.

4.

Reduction of toxicity, mobility or volume through
treatment. This evaluation criterion addresses the statutory
preference for selecting remedial actions that employ treatment
technologies that permanently and significantly reduce the
toxicity, mobility or volume of the hazardous substances as a
principal element. Specifically, this analysis examines the
magnitude, significance and irreversibility of such reductions
achieved by alternatives employing treatment.

One commenter pointed out that the preamble to the proposed
rule lacked precision in stating that CERCLA section 121 mandates
a preference for remedies that permanently reduce the volume,
toxicity, or mobility of the hazardous substances. Rather, this
commenter wrote, section 121 establishes a preference for
remedies in which treatment permanently and significantly reduces
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the volume, toxicity or mobility of the hazardous substances.

The commenter noted the omission of the word "treatment" could be
important because the ambiguous statement in the proposal would
allow the conclusion that containment qualifies as a preferred
remedy. In fact, some commenters suggested the rule contain
language stating that physical control, or containment on site,
would qualify as actions achieving a reduction of mobility for
purposes of this criterion.

EPA must stress that the reductions analyzed pursuant to the
reduction of toxicity, mobility or volume criterion must be
attained through treatment. This criterion is designed to
evaluate alternatives in light of CERCLA's preference for
remedial actions in which treatment which permanently and
significantly reduces the volume, toxicity or mobility of the
hazardous substances is a principal element. This criterion has
been amended in today's rule to specify analysis of the extent
that toxicity, mobility or volume is reduced through treatment.

On a related point, another commenter noted that the statute
establishes a preference for reduction of toxicity, mobility or
(rather than "and") volume through treatment. EPA agrees with
this comment and today's preamble and rule consistently refer to
the reduction of toxicity, mobility or volume through treatment.

Another commenter expressed concern that the phrase
"permanently and significantly reduces the volume, toxicity or
mobility of the hazardous substances" will be interpreted as a
presumption in favor of incineration. This commenter believes
such a presumption would dramatically increase remediation costs
without providing a corresponding increase in protectiveness.
Some commenters argued that the effectiveness of different
treatment technologies should not be judged solely on the
destructive efficiency of a particular technique, such as
incineration, because treatment technologies that do not destroy
hazardous constituents but rather immobilize them chemically also
are capable of protecting human health and the environment and
satisfying the statutory preference.

In response, the purpose of treatment in the Superfund
program is to substantially reduce the toxicity, mobility, or
volume of hazardous substances in order to decrease the inherent
hazards posed by a site. Consistent with the statutory
preference set out in CERCLA section 121(b) (1), EPA expects to
treat the principal threats (e.g., contaminants of concern) posed
by a site, wherever practicable (gsee § 300.430(a) (1) (iii) (A)).
However, EPA agrees with the commenters that more than one
treatment technology is capable of accomplishing these goals. 1In
order to clarify this point, EPA is establishing, as a guideline,
that treatment as part of CERCLA remedies should generally achieve
reductions of 90 to 99 percent in the concentration or mobility of
individual contaminants of concern, although there will be
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situations where reductions outside the 90 to 99 percent range
that achieve health-based or other site~specific remediation goals
(corresponding to greater or lesser concentration reductions) will
be appropriate.

All treatment should involve well-designed and well-operated
systems. In order to achieve 90 percent or greater reductions,
the systems should be designed to achieve reductions beyond the
target level under optimal conditions. If treatment results in
the transfer of hazardous constituents from one medium to another
(e.g., stripping of VOCs from sludges to air), treatment of the
newly affected medium will often be required.

The reductions suggested by this guideline for effective
treatment may be achieved by the application of a single
technology or a combination of technologies ( i.e., treatment
train). 1In addition, EPA believes this 90 to 99 percent range
allows the use of an array of technologies, including innovative
technologies. As noted above, EPA agrees that a wide variety of
treatment technologies are capable of achieving these reductions.
For example, effective treatment may potentially include
bioremediation, solidification, a variety of thermal destruction
technologies, as well as many others. EPA supports the
development and use of a diverse array of treatment technologies
to address hazardous substances at Superfund sites. Examples of
efforts to support such development and use include the Superfund
Innovative Technology Evaluation program and the increased
encouragement of treatability testing of innovative technologies
during the RI/FS to improve promotion and selection of such
technologies. To provide further emphasis on the use of
innovative technologies, today's rule incorporates an expectation
that examination of such technologies shall be carried through to
the detailed analysis if those technologies have the potential
and viability to perform better than or equal to proven
technologies in terms of performance or implementability, short-
term effectiveness or cost (§ 300.430(a) (1) (iii)(E)).

This guideline for effective treatment is based on an
evaluation by the Superfund program of the effectiveness of
treatment technologies on hazardous constituents in sludges,
soil, and debris, the most common waste addressed by Superfund
source control remedial actions ("Summary of Treatment Technology
Effectiveness for Contaminated Soil,"™ EPA Final Report (March
1989). This guideline is also consistent with guidance that
establishes alternate treatment levels to be achieved when
complying with the RCRA land disposal restrictions for soil and
debris through a treatability variance ("Obtaining a Soil and
Debris Treatability Variance for Remedial Actions," Superfund LDR
Guide #6A, OSWER Directive 9347.3-06PS). Both documents are
available in the docket in support of this final rule.
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One commenter recommended that recycling should be
considered in assessing the extent that each alternative reduces
the toxicity, mobility or volume of the hazardous substances.
Although the rule as proposed would have allowed recycling
activities to occur as part of the remedial action,
§ 300.430(e) (9)(iii) (D) of today's rule is changed to specifically
consider the reduction of toxicity, mobility or volume of the
hazardous substances through recycling.

5. Short-term effectiveness. This evaluation criterion
addresses the effects of the alternative during the construction
and implementation phase until remedial response objectives are
met. Under this criterion alternatives are evaluated with
respect to their effects on human health and the environment
during implementation of the remedial action.

One commenter requested additional guidance on the
evaluation of short-term effectiveness. Today's rule lists the
factors to consider under this criterion. The assessment of
short-term effectiveness includes an evaluation of how
alternatives will protect the community during remedial actions.
This aspect of short-term effectiveness addresses any risk that
results from implementation of the proposed remedial action, such
as dust from excavation, transportation of hazardous materials,
or air quality impacts from a stripping tower operation that may
affect human health. This assessment will consider who may be
exposed during the remedial action, what risks those populations
may face, how those risks can be mitigated, and what risks cannot
be readily controlled. Workers are included in the population
that may be affected by short-term exposures.

This criterion also addresses potential adverse impacts on
the environment that may result from the construction and
implementation of an altérnative and evaluates the reliability of
the available mitigation measures in preventing or reducing
potential impacts on either of these potential receptors. More
detailed guidance on evaluating the short-term impacts of a
remedial alternative is included in the "EPA Guidance for
Conducting Remedial Investigations and Feasibility Studies Under
CERCLA" (OSWER Directive 9355.3-01, October 1988). This guidance
lists relevant factors to analyze as part of this criterion and
the bases for evaluation during the detailed analysis.

This commenter also expressed concern that EPA's definition
of short-term effectiveness does not sufficiently highlight the
use of institutional controls during remedy implementation.
According to this commenter, because these technigques can
substantially reduce risk, EPA should require consideration of
these controls when assessing the short-term effectiveness of an
alternative. Another commenter expanded on this concept, stating
that both institutional controls and site stabilization can be
used to mitigate the risks posed by the remedial action. This
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commenter argued that use of institutional controls and site
stabilization activities would allow the use of innovative
technologies, such as bioremediation, that could be effective in
the long-term. EPA agrees that short-term effects often can be
mitigated through the use of institutional controls along with
other active measures that may include interim remedies
(implemented as operable units) or removal actions. Program
management principles and expectations placed in today's rule
reflect these concepts.

One commenter noted that many of the same considerations
that apply to the evaluation of long-term effectiveness also
apply to evaluating the short-term effectiveness of certain
remedial techniques. 1In analyzing short- and long-term
effectiveness, EPA may study impacts or risks posed to many of the
same receptors. However, the focus of the analyses under the two
criteria differ. The analysis under the long-term effectiveness
and permanence criterion addresses the risk remaining after
response objectives have been met. The primary focus of this
evaluation is the extent and effectiveness of the controls that
may be required to manage the risk posed by treatment residuals
and/or untreated wastes. The analysis under the short-term
effectiveness criterion focuses on the effects on human health and
the environment during implementation of the remedial action.

6. Implementability. The implementability criterion
addresses the technical and administrative feasibility of
implementing an alternative and the availability of various
services and materials required during its implementation.

Some commenters linked implementability with effectiveness.
These commenters argued that the two criteria must be analyzed
together because an alternative that is not implementable also
could not be effective. One commenter asserted that
implementability is site-specific and therefore should include
the variables of each site's topography, location, and available
space, capacity and technologies.

Although EPA agrees that implementability and effectiveness
are related, EPA has maintained them as separate analytical
criteria. This allows distinct analysis of the various subfactors
of each criterion (such as the magnitude of residual risk
remaining at the conclusion of the remedial action for long-term
effectiveness and permanence, and the technical feasibility
associated with the remedial action for implementability), which
generally do not relate to both. EPA agrees that implementability
is determined on a site-specific basis. The factors listed by
this commenter would be addressed under the technical feasibility
component of the implementability criterion. Today's rule lists
the factors to be considered under the criteria and the RI/FS
guidance provides an additional discussion.
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7. Cost. Many comments reflected some confusion over the
role of cost as an analytical criterion under the detailed
analysis and the required statutory finding that the remedy
selected is cost-effective. One commenter focused on the need to
distinguish the cost-effectiveness finding from the cost
evaluation criterion. EPA agrees that this distinction is an
important one. Although cost is used as a crude screen in the
development and screening of alternatives, cost is primarily
addressed in the detailed analysis and remedy selection phases of
the remedial process. The detailed analysis evaluates and
compares the cost of the respective alternatives, but draws no
conclusion as to the cost-effectiveness of the alternatives.
Cost-effectiveness is determined in the remedy selection phase,
considering the long-term effectiveness and permanence afforded
by the alternative, the extent to which the alternative reduces
the toxicity, mobility, or volume of the hazardous substances
through treatment, the short-term effectiveness of the
alternative, and the alternative's cost (see preamble section
below on detailed discussion of the role of cost in decision-
making) .

Several commenters addressed cost as an evaluation
criterion. Some noted the importance of an adequate cost
evaluation in the detailed analysis phase. EPA agrees that the
evaluation of costs associated with an alternative must be based
on as complete and accurate cost data as possible. Several
commenters stated that the discount rate used to determine the
net present value creates a bias against protective remedies.
Some arqued that use of the 10 percent discount rate established
by OMB Circular A-94 is inappropriately high. They believe use
of this discount rate artificially reduces estimates of the cost
of operation and maintenance (0O&M) and encourages the selection
of containment-based, low capital, high O&M cost remedies, while
discouraging high capital, low O&M cost remedies. They commented
that the discount rate of 10 percent is unrealistic because it
does not take into account long-term market conditions and the
likelihood that the beneficial value of a clean site will
increase as populations increase and natural resources become
more scarce. The discount rate may also be outdated because
inflation rates have changed since the rate was developed. The
commenters stated that five percent is a more realistic discount
rate. EPA recognizes the importance of using an appropriate
discount rate when deriving estimates of project costs. EPA does
not intend to create a bias against high capital, low cost O&M
remedies. EPA will follow OMB Circular A-94 and notes that OMB is
currently reviewing its provisions. If and when Circular A-94 is
revised, EPA will address this matter in program guidance to
ensure consistency with Circular A-94.

_ EPA received the suggestion that the cost criterion should
include the assessment of savings due to recycling of salvageable
or recyclable material. EPA has not changed the rule to
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specifically consider revenue realized due to recycling.
However, EPA believes that to the extent response costs are
directly offset by the receipt of revenue from recycling, such
funds should be included when calculating the costs of the
response action.

One commenter argued that costs of future remedial actions
should be included in the cost estimate, when there is a
reasonable expectation that a major component of a remedy may
require replacement. EPA agrees and believes that such factors
may be taken into account under today's rule. Analysis under the
"long-term effectiveness and permanence" criterion should be used
to determine which alternatives may result in future costs. A
detailed statistical analysis is not required to identify
probable future costs. Rather, qualitative engineering judgment
should be used to assess whether replacement costs should be
considered. EPA specifically has provided in the RI/FS guidance
that such costs are to be addressed, and if appropriate, included
in the cost estimate, when it may be reasonably assumed that a
major component of the alternative will fail and require
replacement to prevent significant exposure to contaminants. EPA
notes that when developing cost information, both direct and
indirect capital and operation and maintenance costs should be
developed.

One commenter recommended considering as part of the
analysis under this criterion, costs related to losses of
business activities, residential development, and local, state,
and federal tax revenues that may result from restricting future
land use and ground water use that may be necessary with remedial
actions that leave hazardous substances on site. The commenter
also said that EPA should also take into account the reductions in
the values of the neighboring properties that may occur when an
inactive waste site is not restored to unrestricted use. 1In
response, EPA does not believe it is appropriate under CERCLA to
include these costs within this evaluation criterion. Section 111
of CERCLA governs the use of the Fund and according to that
section, these costs are not included as costs that may be
incurred by the Fund. In addition, section 107 provides the
right to recover response costs, natural resources damages and
costs of certain health assessments or health effects studies.

The costs listed by the commenter also are not included
specifically within the costs recoverable under section 107.
Further, such indirect effects such as the reduction in property

values are the result of the hazardous substance activity, not
the response action.

One commenter asked EPA to acknowledge that federal
procurement requirements apply to EPA contractors conducting
Superfund remedial actions. EPA agrees with the commenter that
EPA contractors must comply with federal procurement requirements
and that this can reduce the cost of Fund-financed remedial
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actions (e.g., contract award to responsive, responsible low
bidder). However, EPA does not believe it necessary or
appropriate to acknowledge this in the rule. Similarly, EPA
received comments that it should employ cost-cutting measures when
implementing remedial actions. EPA agrees and does so whenever
possible.

EPA received the comment that the detailed analysis does not
afford sufficient weight to cost because, among the five criteria
labeled as balancing criteria in the proposal, four address
effectiveness and implementability, and only one addresses cost.
EPA stresses that the number of related criteria in the detailed
analysis does not relate to the importance of each criterion.

All nine criteria are important to address the requirements of
CERCLA.

8. State acceptance. This criterion reflects the statutory
requirement to provide for substantial and meaningful state
involvement. State comments may be addressed during the FS, as
appropriate, although formal state comments generally are not
received until after the state has reviewed the draft RI/FS and
the draft proposed plan prior to the public comment period.

EPA received several comments stressing the importance of
this criterion. EPA agrees this consideration is important and
has developed today's rule consistent with CERCLA's emphasis on
state involvement in the remedial process (see also preamble
section below on Subpart F).

9. Community acceptance. This criterion refers to the

community's comments on the remedial alternatives under
consideration. For this evaluation, community is broadly defined
to include all interested parties, including PRPs. These
comments are taken into account throughout the RI/FS process,
although formal community comments are made during the public
comment period for the proposed plan and the RI/FS.

EPA received one comment suggesting that this criterion only
consider the acceptance of a party if that party resides in a
community near the site. This commenter argued that comments
from parties affected only by interference of normal commerce or
residing in areas unaffected by the potential health threat
should not be afforded the same weight as those parties residing
in the nearby community. As a matter of policy, EPA places the
highest priority on comments received from the community to which
the site potentially or actually poses a human health or
environmental risk. However, today's rule establishes no formal
priority for evaluating community comments. Instead, community
concerns will be assessed on a site-specific basis, allowing
flexibility to meet the demands of varying site conditions and
diverse community needs.
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Pinal rule: 1. Today's regulation revises proposed

§ 300.430(e) (9) based on comments received on the detailed
analysis of alternatives using the nine criteria, the remedy
selection, and the hierarchy of criteria used in the analysis.
The revisions made in response to comments primarily attempt to
clarify the process. The revisions reflect the fact that the
detailed analysis should be an objective assessment of the
alternatives with respect to the nine criteria and as a
consequence, the threshold, balancing, and modifying labels have
been removed from the discussion of the nine criteria during the
detailed analysis and placed in the selection of remedy section,
where the criteria are actually used as threshold, balancing, and
modifying criteria.

2. The final rule requires specification of which reduction
-- toxicity, mobility or volume -- will be achieved by an
alternative. Section 300.430(e) (9) (iii) (D) (1) is revised to
indicate that recycling is an acceptable means of accomplishing
reduction.

Name: Section 300.430(f). Remedy selection.

Existing rule: The 1985 NCP calls for the selection of remedies
that are cost-effective and that effectively mitigate and
minimize threats to public health and welfare and the _
environment. 40 CFR 300.68(1i)(1). In selecting the appropriate
extent of remedy, the lead agency considers cost, technology,
reliability, administrative and other concerns, and their relevant
effects on public health and welfare and the environment. Federal
ARARs are used as the basis for determining cleanup levels.

CERCLA, as amended in 1986, elevated the use of ARARs,
including state ARARS, as cleanup standards to a statutory
requirement and provided other requirements for remedy selection.
Congress retained the requirement for protective and
cost-effective remedies and prescribed remedies that utilize
permanent solutions and alternative treatment technologies or
resource recovery technologies to the maximum extent practicable.

Proposed rule: The preamble to the proposed rule explained that
selection of a remedial action is a two step process (53 FR
51429). PFirst, the lead agency, in conjunction with the support
agency, reviews the results of the RI/FS to identify a preferred
alternative. The lead agency presents this preferred alternative,
along with the supporting information and analysis, to the public
in a proposed plan for review and comment. Second, the lead
agency reviews the public comments, consults with the support
agency to evaluate whether the preferred plan still is the most
appropriate remedial action for the site or site problem, and
makes the final remedy selection decision (see also § 300.515(e)
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for description of lead and support agency roles during the
selection of remedy process).

The identification of the preferred alternative and the final
remedy selection decision are based on an evaluation of the major
trade-offs among the alternatives in terms of the nine evaluation
criteria. Remedial alternatives must be protective of human
health and the environment and comply with ARARs (or justify a
waiver) in order to be eligible for selection. These are the two
threshold criteria from among the nine criteria.

The lead agency balances the trade-offs, identified in the
detailed analysis, among alternatives with respect to long-term
effectiveness and permanence, reduction of toxicity, mobility or
volume through treatment, short-term effectiveness,
implementability, and cost. This initial balancing determines
preliminary conclusions as to the maximum extent to which
permanent solutions and treatment can be practicably utilized in
a cost-effective manner. The preamble to the proposed rule
referred to the criteria used for balancing the trade-offs as
primary balancing criteria.

The alternative that is protective of human health and the
environment, ARAR-compliant and affords the best combination of

attributes is identified as the preferred alternative in the
proposed plan. '

State and community acceptance are factored into a final
balancing which determines the remedy and the extent of permanent
solutions and treatment practicable for the site. State concerns
will be factored into the proposed plan to the extent they are
known. However, formal state comments may not be received until
after the state has reviewed the draft RI/FS and the draft
proposed plan prior to the public comment period. Similarly, to
the extent possible, community concerns will be factored into the
feasibility study and proposed plan. However, community
acceptance cannot be assessed definitively until the formal
public comment period is held.

Response to comments: 1. Structure and consjstency. Although
generally supporting the use of the nine criteria in remedy
selection, several commenters expressed concern over whether the
balancing process ensures selection of remedies that comply with
the statutory mandates of CERCLA. 1In response, EPA believes that
the remedy selection process promulgated today effectively
harmonizes the somewhat competing requirements of CERCLA, and
ensures that remedial actions will fulfill each statutory mandate.

Specifically, some commenters wrote that the absence from the
rule of the categories of threshold, balancing, and modifying
Criteria described in the preamble to the proposal made the
function of the criteria in remedy selection unclear and that the
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proposed rule did not provide sufficient practical guidance on
remedy selection.’

In response, EPA has modified the proposed rule to provide
further clarification and structure in the remedy selection
process. First, EPA has added expectations into the rule, in
order to provide better guidance on the types of remedies that
EPA expects to consider in detailed analysis, and has set out a
program goal and management principles (§ 300.430(a)). Second,
EPA has added structure to the process by specifying the
functional categories of the nine criteria =-- threshold, primary
balancing or modifying -- in the remedy selection portion of the
rule. Third, the rule emphasizes the importance of two of the
nine criteria -- long-term effectiveness and permanence, and
reduction of toxicity, mobility or volume through treatment =-- in
the balancing process.

Some commenters opposed the adoption of the proposed remedy
selection framework. These commenters criticized the framework
as being vague and providing little guidance on the weight to be
afforded individual selection criteria or the order in which the
criteria should be considered. The commenters criticized the
process as likely to vary from site to site, resulting in the
selection of different remedies for sites with similar
characteristics. According to these commenters, the
inconsistency could impair EPA's ability to negotiate settlements
with PRPs. One commenter warned that the fluid nature of the
proposed decision-making process will make it more difficult for
states, other federal agencies, and PRPs to replicate. The
commenter fears that EPA will waste time second-guessing remedy
selections and justifying how a preferred remedy was identified
by a lead agency or a PRP. These commenters requested clear and
complete directions on how to select remedies.

In response, EPA believes that the basic remedy selection
system as revised presents a sound, workable method for selecting
protective remedies while balancing the technical, economic, and
practical realities associated with each site and with the
program as a whole to arrive at appropriate solutions. EPA
believes that flexibility is needed in the remedy selection
process precisely because each Superfund site presents a
different set of circumstances. A rigid set of criteria for
remedy selection, while perhaps more easily reproduced, would not
be well suited to such diverse site circumstances, and would be
less responsive to Congress' mandate to consider a large number of
factors, including protectiveness, permanence and treatment,
cost, effectiveness, and state and public participation.

At the same time, EPA agrees that clarification is needed
concerning the role and relative importance of the different
criteria in remedy selection, and has responded by categorizing
the criteria by function (i.e., threshold, balancing, and
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modifying), and identified balancing criteria that should be
emphasized. These revisions add structure to the process and
indicate the relative importance of the different criteria. The
inclusion of the goal, management principles, and expectations in
the rule should also increase national consistency by focusing
detailed analysis and remedy selection on fewer, more appropriate
alternatives. EPA believes that these changes will make it
easier for the public to understand and anticipate EPA decisions.

In addition, proposed § 300.430(f) (3) (iii)
(§§ 300.430(f) (1) (ii) (D) and (E) in the final rule) is revised to
clarify the relation of the evaluation criteria to the statutory
mandates of section 121 of CERCLA. Specifically, the regulation
now states that cost-effectiveness is to be determined by
comparing the costs and overall effectiveness of alternatives to
determine whether the costs are proportionate to the effectiveness
achieved. Overall effectiveness for the purpose of this
determination includes long-term effectiveness and permanence;
reduction of toxicity, mobility, or volume through treatment; and
short-term effectiveness. The determination of which alternative
utilizes permanent solutions and alternative treatment
technologies to the maximum extent practicable takes into account
long-term effectiveness and permanence; reduction of toxicity,
mobility, or volume through treatment; short-term effectiveness;
implementability; and cost, as well as state and community
acceptance.

Another revision made to enhance the clarity of the
regulation is the direction at § 300.430(f) (1) (11) (E) that
special emphasis is to be afforded alternatives that offer
advantages in terms of long~-term effectiveness and permanence, and
reduction of toxicity, mobility or volume through treatment, in
performing the balancing by which the remedy is selected. These
two criteria are given primary consideration in the rule and
preamble when analyzing the relative merits of the alternatives.
These criteria will be the most important, decisive factors in
remedy selection when the alternatives perform similarly with
respect to the other balancing criteria. When the alternatives
provide similar long-term effectiveness and permanence and
reduction of toxicity, mobility or volume, the other balancing
criteria rise to distinguish the alternatives and play a more
significant role in selecting the remedy. For example, if two
alternatives offer similar degrees of long-term effectiveness and
permanence and reduction of toxicity, mobility or volume through
treatment, but one alternative would require more time to complete
and would have greater short-term impacts on human health and the
environment, the decision-maker would focus on the distinctions
between the alternatives under the short-term effectiveness
criterion.

One commenter stated that remedies should be evaluated on a
national basis, rather that a site-specific basis to, at a
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minimum, determine the relative importance of each of the nine
criteria. According to this commenter, site-specific remedy
selection using balancing leads to nationally inconsistent
remedies and hides from public view the remedy selection process.
A different commenter argued that site-specific factors should
dominate the remedy selection process.

EPA believes that today's modifications to the proposal
clarify the remedy selection process and help ensure that
consistent remedies are selected. The remedy selection process in
today's rule, shaped by the program goal and expectations,
promotes national consistency while allowing consideration of
important site-specific factors. 1In addition, EPA is developing
guidance on expected remedies for specific types of sites (e.q.,
municipal landfills) and specific types of waste (e.g., PCBs) that
will assist in streamlining decision-making and promoting greater
consistency.

One commenter suggested that the selection process focus on
the risk reduction provided by the alternatives and the cost-
effectiveness of each alternative. EPA agrees with the commenter
that risk reduction and cost-effectiveness are major
considerations in selecting remedial actions. The amount of
residual risk remaining after implementation of the remedy is
analyzed under the long-term effectiveness and permanence
criterion in the detailed analysis. The trade-offs associated
with this criterion are balanced with the other criteria when
selecting a remedy. However, today's rule affords extra
significance to the trade-offs associated with the "long-ternm
effectiveness and permanence” and "reduction of toxicity,
mobility or volume through treatment" criteria when comparing the
attributes associated with the alternatives.

One commenter noted that EPA had omitted in the proposal a
reference to the statute's bias against off-site land disposal of
untreated waste. EPA notes the omission and has changed proposed
§ 300.430(f) (3)(iii) (§ 300.430(f) (1) (ii)(E) in the final rule) to
clarify that an alternative that relies on the off-site transport
and land disposal of untreated hazardous substances will be the
least favored alternative where practicable treatment technologies
are available, as determined by analysis using the nine criteria.
EPA notes that CERCLA does not express a preference for or bias

against off-site remedies involving treatment and that the NCP is
similarly neutral.

Many commenters felt that protection of human health and the
environment was appropriately established as a threshold
criterion. One commenter requested that protectiveness be
clearly identified as the dominant criterion for evaluating
responses conducted by PRPs. Another commenter felt that the
proposed NCP did not make it clear that the protection of human



-172-

health and the environment must be met at a minimum by all
remedies.

Section 121 of CERCLA makes clear, and the legislative
history confirms, that the overarching mandate of the Superfund
program is to protect human health and the environmert from the
current and potential threats posed by uncontrolled hazardous
waste sites. This mandate applies to all remedial actions and
cannot be waived. This priority has been reflected in the rule by
including protection as a threshold criterion that must be
satisfied by all remedies selected under CERCLA
(§ 300.430(f) (1) (ii)(A)).

One commenter noted that, in general, if there will be
significant exposure during implementation of the remedy, a
remedial option that can be implemented quickly is preferable, in
terms of the short-term protection it affords, to one that can
only be implemented slowly but provides greater long-term
effectiveness. EPA responds by cautioning against over-
generalization and attempting to create too rigid a formula for
remedy selection. EPA agrees that unacceptable short-term
impacts can cause an alternative to be considered non-protective
of human health and the environment and can remove that
alternative from consideration as a viable option. However, in
this example, the remedy that is less effective in the short-
term (i.e., takes longer to implement) also provides greater
long-term effectiveness than the remedy without unacceptable
adverse short-term impacts. In this situation, generally EPA
would evaluate the possible measures available to mitigate the
short-term impacts and thus allow the alternative to be
protective during implementation. This alternative, in other
words, would not immediately be ruled out, due to its positive
performance under the long-term effectiveness and permanence
criterion.

One commenter cautioned that the threshold criteria should
not be overly restrictive, i.e., must not include overly
conservative safety factors. EPA believes it uses a sound,
reasocnable approach in judging the overall protection afforded by
a remedial alternative. (See preamble description of
§ 300.430(e) for a complete discussion of evaluating risks
associated with potential alternatives.) As for the requirement
to meet ARARs, EPA is simply following the mandate in the statute
that on-site remedies selected under CERCLA section 121 must meet
all "applicable" and "relevant and appropriate" requirements of
federal and state environmental laws, unless a waiver is
appropriate under the conditions set out in CERCLA section
121(d) (4). EPA has discretion to determine whether any, all, or
only a portion of a requirement is relevant and appropriate,
consistent with the factors set out in final rule
§ 300.400(g)(2); however, once determined to be relevant and
appropriate, all relevant and appropriate portions of the
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requirement must be applied as though they were applicable
(again, unless a waiver is available).

Some ccmmenters concluded that since Congress did not list
conpliance with ARARsS as one of the remedy selection criteria in
section 121(b), this criterion should not be considered a
threshold criterion. 1In addition, some commented that protection
of human health and the environment should receive more emphasis
than compliance with ARARs. EPA believes that CERCLA section
121(d) (2) (A) establishes compliance with ARARsS as a threshold
criterion for remedy selection. That section requires the
selection of a remedial action that "at least attains such
legally applicable or relevant and appropriate standard,
requirement, criteria, or limitation" (subject to waivers in
CERCLA section 121(d)(4)). 1In some situations compliance with
ARARs may not result in protective remedies because of exposure
to multiple chemicals or through multiple exposure pathways that
have additive or synergistic effects. 1In this case a remedy may

need to achieve levels more stringent than the ARARs to ensure
protection.

One commenter argued that since different remedies must meet
different ARARs and, because meeting some ARARsS precludes meeting
other ARARsS, some site cleanups will not be able to meet all
ARARs. Another commenter sought clarification on comparing
alternatives when different ARARs are identified and questioned
how EPA would prioritize alternatives if none meets all the
identified ARARSs.

In response, EPA notes that in the detailed analysis, each
alternative is evaluated individually to determine if the
alternative will be ARAR-compliant. Each alternative will
possess its own set of ARARS, and frequently ARARs for one
alternative will not be ARAR for another alternative for the same
site (e.g., an incineration alternative may have air emissions
ARARs not applicable to a bioremediation alternative).
Alternatives need only attain requirements that are applicable or
relevant and appropriate for that alternative, not all ARARs
identified for any alternative at the site. Alternatives that
cannot meet all of their respective ARARs must justify a waiver
under CERCLA section 121(d) (4) (final rule 300.430(f) (1) (ii) (C))
for each requirement that will not be met in order for that
alternative to be eligible for selection as the remedial action.
Alternatives involving ARAR waivers, of course, must also provide
adequate protection of human health and the environment in order
to be eligible for selection as the remedy.

Role cost i ost-effe veness dete jon. The
appropriate role of cost in remedy selection has been a
controversial issue. EPA received questions concerning the weight
afforded each of the criteria, including cost, when balancing the
trade-offs among the criteria. Under the proposal and today's
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rule, cost is considered in making two statutory determinations
required for selected remedies: that the remedy is cost-effective
(i.e., the remedy provides effectiveness proportionate to its
cost) and that it utilizes permanent solutions and treatment to
the maximum extent practicable. The comments that address the
role of cost in the cost-effectiveness determination are discussed
first.

According to several commenters, Congress clearly intended
that remedies would be selected based on the protectiveness
afforded by the alternative and cost would be used only to select
from among protective alternatives. A different commenter arqgued
that the cost-effectiveness mandate must be used to ensure that
remedial actions, which must be protective of human health and the
environment, ARAR-compliant, and utilize permanent solutions and
alternative treatment technologies or resource recovery
technologies to the maximum extent practicable, achieve these
mandates at the lowest possible cost.

EPA agrees that cost can only be considered in selecting a
remedy from among protective alternatives. The remedy selection
process requires that alternatives must be demonstrated to be
protective and ARAR-compliant (or justify a waiver) in order to
be eligible for consideration in the balancing process by which
the remedy is selected. This sequence of steps ensures that the
selected remedy will be protective of human health and the
environment and that protection of human health and the
environment will not be compromised by other selection factors,
such as cost. Several commenters supported the proposed remedy
selection process believing it ensures the selection of a cost-
effective remedy while at the same time not affording an overly
dominant role to cost.

Some commenters argued that cost should only be used to
implement a selected, protective remedy in the most cost-efficient
manner, i.e., that cost-effectiveness should only be considered
after the remedy has been selected to allow implementation in the
least costly manner. The commenters assert that their
interpretation follows from the statute and the legislative
history. Another commenter asserted that cost-effectiveness
primarily is a check to prevent unreasonable expenditures and to
ensure remedies are implemented in a cost-efficient (and not
necessarily the lowest cost) manner.

In response, EPA believes that cost is a relevant factor for
consideration as part of the selection of the remedy from among
protective, ARAR-compliant alternatives, and not merely as part of
the implementation phase. EPA believes this position is
consistent with both the statute and legislative history.

CERCLA, at section 121(a), states that "the President shall
select opriate remedja ctions ... which are in accordance
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with this section and, to the extent practicable, the national
contingency plan, and which provide for cost-effective response."
Thus, cost-effectiveness is established as a condition for remedy
selection, not merely as a consideration during remedial design
and implementation. Further in the statute, at section

121(b) (1), Congress again repeats the requirement that only cost-
effective remedies are to be selected, as follows: "The
President shall select a remedial action that is protective of
human health and the environment, that is cost effective, and
that utilizes permanent solutions and alternative treatment ...
to the maximum extent practicable."™ Again, cost-effectiveness is
cited along with protectiveness as a key factor to consider in
selecting the remedy. EPA believes that the statutory language
supports the use of concepts of "cost" and "effectiveness" in this
rule's nine evaluation criteria that provide the basis for the
remedy selection decision, rather than as factors to be applied
after the remedy has been selected.

EPA believes that this approach is also in line with the
legislative history underlying the SARA Amendments, which added
section 121 to CERCLA. The Conference report on SARA discussed
the concept of cost-effectiveness, and specifically approved of
the approach to cost-effectiveness taken by EPA in the 1985 NCP:

The provision that actions under both sections 104 and 106
be cost-effective is ec itio 's existi
oli as embodied in t Nationa ontinge lan.

H.R. Rep. 962, 99th Cong., 2d Sess. 245 (1986) (emphasis added).
Specifically, the 1985 NCP required that:

in selecting the appropriate extent of remedy from among the

t 1V that wj achiev te otection of public
health and welfare and the environment in accordance with
300.68(1) (1), the lead agency will consijder cost, technology,
reliability, administrative and other concerns, and their
relevant effects on public health and welfare and the
environment.

40 CFR 300.68(i)(2) (emphasis added). Thus, the 1985 NCP
provided that cost should be a factor in the selection of a
remedy, and emphasized that cost may be used to select "among"
those alternatives that are protective; significantly, the 1985
rule does not contemplate a unique protective remedy in most

cases, for which cost would simply be used to decide on possible
implementation mechanisms.

The preamble to the 1985 NCP goes on to explain in more
detail the role of cost in that rule:
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The approach embodied in today's rule is to select a cost-
effective alternative from a range of remedjes that protects
t u w e he vi ment. First, it
is clear that if all the remedies examined are equally
feasible, reliable, and provide the same level of protection,
the lead agency will select the least expensive remedy.
Second, where all factors are not equal, the lead agency must
evaluate the cost, level of protection, and reliability of
each alternative. In evaluating the cost of remedial
alternatives, the lead agency must consider not only
immediate capital costs, but also the costs of operating and
maintaining the remedy for the period required to protect
public health and welfare and the environment. For example,
the lead agency might select a treatment or destruction
technology with a higher capital cost than long-term
containment because treatment or destruction might offer a
permanent solution to the problem.

% % %

Finally, the lead agency would not always select the most
tective opti e SS_©O st. e lead agency would

i ea onsj sts (o) reliabjlit

administr \'4 er concerns, ahnd ir effects on
public health and welfare and the environment. This allows
i i i jate

50 FR at 47921 (Nov. 20, 1985) (emphasis added).

Today's rule continues the approach embodied in the 1985 NCP,
although some of the terminology has changed. First, the
approach promulgated today requires that alternatives are
determined to be adequately protective and ARAR-compliant before
cost-effectiveness is considered in remedy selection (see
§ 300.430(f) (1) (ii)(D)). Second, today's rule recognizes that a
range of alternatives can be protective and ARAR-compliant, and
that cost is a legitimate factor for choosing among such
alternatives.

The 1985 NCP based the cost-effectiveness determination on
technology, reliability, administrative, and other concerns and
their effects on public health and welfare and the environment.
Today's rule considers basically the same factors but has recast
them to reflect CERCIA's preferences and mandates. For example,
technology is considered under the criterion of reduction of
toxicity, mobility, or volume through treatment for treatment
performance; long~term effectiveness and permanence for residuals,
and short-term effectiveness for adverse impacts. Relijability of
treatment technology is considered under reduction of toxicity,
mobility, or volume through treatment. Reliabjlity of long-term
management controls used to address treatment residuals is
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considered under long-term effectiveness and permanence. Effects
of alternatives on protection of human health and the environment
is considered under short- and long-term effectiveness.
Adminjistrative and other concerns are replaced by the
implementability criterion, which is not considered in
determining cost-effectiveness but is used in determining the
extent to which permanent solutions and treatment can be
practicably utilized, along with state and community acceptance.

In addition to endorsing the 1985 NCP approach to cost-
effectiveness, the SARA Conference Report went on to discuss the
Conferees' view of the role of cost-effectiveness in the remedy
selection process:

The term "cost-effective" means that in determining the
appropriate-level of cleanup the President first determines
the appropriate level of environmental and health protection
to be achieved and then selects a cost-efficient means of
achieving that goal. Only after the President determines, by
the selection of applicable or relevant and appropriate
requirements [ARARs), that adequate protection of human
health and the environment will be achieved, is it
appropriate to consider cost-effectiveness.

H.R. Rep. 962, 99th Cong., 2d Sess. 245 (1986).

As the Conference Report contemplated, where there is an
applicable or relevant and appropriate requirement (ARAR) that
defines the "appropriate level of environmental and health
protection to be achieved," e.g., a Maximum Contaminant Level
(MCL) for ground water, EPA will select an appropriate and cost-
efficient technology for achieving that level under today's
rule.l0 If two or more alternatives are determined to be
comparably effective in achieving that MCL standard and level of
protection, the least costly of the alternatives would be
selected as the cost-effective solution under today's rule.

However, the situation is often more complicated. 1Indeed, in
most cases, there will not be one level or standard -- e.g., one
contaminant-specific ARAR -- that defines protectiveness, but
rather, there will be a range of protective, ARAR-compliant
alternatives eligible for selection that vary in their costs and
effectiveness.

There are two principal reasons for this. First, ARARs are
not available in all situations. Contaminant-specific ARARs have

10 see final rule § 300.430(f) (1) (ii) (D), which provides that
only after an alternative is found to be "protective and ARAR-

compliant," is the alternative evaluated based on cost or other
balancing factors.
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been promulgated for a small percentage of contaminants,ll and
even if contaminant-specific ARARs were available for some
relevant substances, they generally do not define protective
levels for contaminated soils nor do they always define protective
levels for mixtures of chemicals (typical Superfund site
situations). Thus, EPA must evaluate additional information to
determine what remedies would protect human health and the
environment; the answer, as reflected by this final rule's
definition of an acceptable risk "range," is that there are
generally a range of remedies that may be protective.

The second major reason that there will not be one level or
standard that defines protectiveness in most cases, is that the
NCP requires the development of alternatives that represent
distinct strategjes for cleaning up the site or site problem.
These alternatives will achieve protection of human health and
the environment through different methods (e.g., treatment,
containment) or combinations of methods and will often involve
different ARARs, particularly action-specific requirements.12 (As
noted above, e.g., incineration may have a potential ARAR
relating to air emissions that a chemical treatment option would
not.) Different methods of protection typically will vary in
their costs and effectiveness (e.g., treatment residuals, short-
term impacts). Where costs and effectiveness vary among
protective and ARAR-compliant alternatives, it is necessary to ‘
evaluate the relationship of costs to effectiveness within and
across alternatives to identify which options afford overall
effectiveness proportionate to their costs.

EPA believes that the intent of the SARA Conference Report
was to make clear that cost-effectiveness cannot be used to
justify selection of a remedy that does not protect human health
and the environment. By following the approach of the 1985 NCP,
and by considering cost-effectiveness only after EPA has
identified protective remedial options, EPA believes its approach
is consistent with the objectives and intent of Congress.

Some commenters urged that EPA highlight cost in the remedy
selection process, elevating cost-effectiveness to a threshold
criterion, in recognition of the mandate for cost-effective

11 For example, although there are a large number of
hazardous substances that may contaminate the ground water, final
MCL levels have only been promulgated for approximately 31
chemicals (assuming "radionuclides" are grouped, and considered to
be one chemical). See 40 CFR 141.11 - 141.16; 40 CFR 141.61 -
141.62; and 54 FR 27567 (June 29, 1989).

12 Location-specific ARARs and action-specific ARARs are
discussed in more detail in the preamble to the proposed NCP, 53
FR at 51437 (Dec. 21, 1988).
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remedies. Several commenters suggested several reasons why cost-
effectiveness should be considered a threshold criterion. One
commenter stated that the legislative history indicates that
cost-effectiveness should be a threshold. Another commenter
indicated that cost is considered throughout the FS and is the
only truly objective criterion of the nine and that, in practice,
EPA has made its decisions with cost as a primary consideration.
Another commenter sought explicit confirmation in the rule that
regardless of how the five factors balance out, only cost-
effective remedies may be selected. Other commenters wanted
clarification concerning the weight afforded each of the
criteria, including cost, when balancing the trade-offs among the
criteria.

In response to the comments urging an increased role of cost
or requesting clarification on the role of cost, EPA notes that it
has established cost as one of the evaluation criteria in the
detailed analysis and that the final rule explains more clearly
how cost is to be considered in determining cost-effectiveness and

the practicable extent to which permanent solutions and treatment
can be used.

EPA agrees that cost-effectiveness is like the two threshold
criteria in that it is a statutory requirement with which an
alternative must comply in order to be eligible for selection as
the remedy. The statutory finding of cost-effectiveness is not
"balanced," with any other statutory requirement, but rather
certain evaluation criteria are balanced to reach the conclusion
that the remedy is cost-effective. More than one alternative can
be cost-effective.

EPA has decided, however, not to establish cost-effectiveness
as a threshold finding largely due to the sequence in which the
statutory findings are made. When EPA begins the selection step,
information is readily available from the detailed analysis to
determine immediately which alternatives are protective and ARAR-
compliant and therefore eligible for selection. The focus of the
remedy selection process from this point forward is on drawing
conclusions about the distinquishing differences among eligible
options to determine which alternative represents the maximum
extent to which permanent solutions and treatment can be utilized
in a cost-effective manner. The findings of cost-effectiveness
and the extent to which permanent solutions and treatment are *

practicable both derive from the balancing of these differences
or tradeoffs.

Commenters asked EPA to clarify the measure of effectiveness
used in the determination that costs are proportionate to an
alternative's overall effectiveness. Overall effectiveness, as
used in the cost-effectiveness determination, is a composite of
long-term effectiveness and permanence; reduction in toxicity,
mobility or volume of the hazardous substances through treatment;
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and short-term effectiveness. The relationship between overall
effectiveness and cost is examined across all the alternatives to
identify which options afford effectiveness proportional to their
cost.

Because some commenters were confused by the description of
cost-effectiveness in proposed § 300.430(f) (4) (D) ("the remedy
provides overall effectiveness proportional to its costs"), EPA
believes that it is necessary to better express its intent. This
description of cost-effectiveness is in final
§§ 300.430(f) (1) (ii)(D) and 300.430(f)(5) (ii) (D).

EPA uses the term "proportional" because it intends that in
determining whether a remedy is cost-effective, the decision-maker
should both compare the cost to effectiveness of each alternative
individually and compare the cost and effectiveness of
alternatives in relation to one another (see 53 FR 51427-28). 1In
analyzing an individual alternative, the decision-maker should
compare, using best professional judgment, the relative magnitude
of cost to effectiveness of that alternative. In comparing
alternatives to one another, the decision-maker should examine
incremental cost differences in relation to incremental
differences in effectiveness. Thus, for example, if the
difference in effectiveness is small but the difference in cost is
very large, a proportional relationship between the alternatives
does not exist. The more expensive remedy may not be cost-
effective. EPA does not intend, however, that a strict
mathematical proportionality be applied because generally there is
no known or given cost-effective alternative to be used as a
baseline. EPA believes, however, that it is useful for the
decision-maker to analyze among alternatives, looking at
incremental differences.

EPA believes that using the term "proportional" describes
well this type of multidimensional analysis. Using such an
analysis should enable the decision-maker to determine whether an
alternative represents a reasonable value for the money; more than
one alternative may be considered cost-effective.

In response to the comment that cost should be used to
distinguish between comparably protective remedies, EPA notes
that many alternatives will be protective but will achieve that
protection through different methods or combinations of methods,
such that the commenter's characterization of alternatives as
"comparably protective®" may not be appropriate (though all
alternatives may be protective). However, alternatives may emerge
from the detailed analysis as comparably "effective," in terms of
the three effectiveness criteria of long-term effectiveness and
permanence, reduction of toxicity, mobility or volume through
treatment and short-term effectiveness; in that event, the least
costly of the comparably effective alternatives would be
identified as cost-effective while the others would not. However,
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because the remedy selection process usually involves
consideration of a range of distinct alternatives that generally
vary in their effectiveness and cost, most often a comparative
analysis of the relationship between the overall effectiveness of
the alternatives and their costs will be required to determine
which alternatives are cost-effective (i.e., provide overall
effectiveness proportional to their costs).

One commenter suggested adding the following to
proposed § 300.430(f) (3): "Remedies selected shall be cost-
effective relative to other alternatives. 1In evaluating the cost-
effectiveness of proposed alternatives, EPA shall take into
account the total short- and long-term cost of such actions,
including the costs of operation and maintenance for the entire
period during which such activities will be required. A cost-
effective remedy is one with costs proportional to the remedy's
overall effectiveness."

EPA has not incorporated the entire suggested statement into
the rule. EPA believes the commenter's statement is too narrow,
because several types of costs are factored into the evaluation
of the cost of the remedy during the detailed analysis. These
costs include, but are not limited to, the direct and indirect
costs identified by the commenter. Also, the language does not
reflect that overall effectiveness involves a composite of
effectiveness factors, i.e, long-term effectiveness and
permanence, toxicity, mobility or volume reduction through
treatment, and short-term effectiveness. EPA does agree with the
commenter that a cost-effective remedy is one with costs
proportional to the remedy's overall effectiveness. A more
detailed discussion of the types of costs that may be considered
is included in EPA's RI/FS guidance (cited above).

One commenter argued that because the requirement that all
remedies be cost-effective is unconditional, should EPA select a
remedy requiring treatment techniques that are more stringent
than health-based ARARs or the 10~4 to 106 acceptable risk
range, EPA must demonstrate the ability of the techniques to
provide meaningful and necessary risk reductions at a reasonable
cost. Although EPA generally will not select a remedial action
specifically to achieve a risk level below 10~% (e.g., 1077),
technology used in implementing the selected remedy could
actually achieve additional risk reduction (e.gqg., 10-7). EPA
agrees with the commenter that as with any remedy selected under
CERCLA section 121, a remedy selected with a risk level below

107°% must be cost-effective (and meet the other requirements of
section 121).

Another commenter suggested that EPA add language to the rule
stating that EPA shall select a remedy with associated risk lower
than 10”4 only when necessary for protection of human health or
the environment or compliance with ARARs, or if EPA can
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demonstrate that such risk reductions can be achieved at a
reasonable cost. In response, EPA explains that once levels are
established for carcinogens that will satisfy ARARs, EPA will
consider cumulative or synergistic effects from multiple
contaminants or multiple exposures. For carcinogens without
ARARs, 10~% is a point of departure from which technical,
uncertainty and exposure factors are used to establish preliminary
remediation goals, which include a target risk level. Final
remediation goals are determined in the remedy selection decision
by balancing the major trade-offs among the alternatives based on
the evaluation criteria (as described in § 300.430(f) (1) (ii)),
which will establish the specific level within the acceptable risk
range the remedy will be designed to achieve. (See preamble
discussion above on risk range.)

One commenter requested clarification that the cost-
effectiveness requirement applies equally to Fund-financed and
PRP-financed remedies. However, several other commenters asserted
that the cost-effectiveness requirement pertains only to remedies
that EPA intends to seek from PRPs or to fund itself. When the
PRPs are proposing a remedy, according to these commenters, cost-
effectiveness is a matter only for the PRPs, not the government.

EPA provides the following clarification. The statutory
requirement that each remedy selected be cost-effective applies
to all Fund-financed as well as all PRP-financed remedies under
CERCLA.

3. Cost and practicabjlity. Some commenters requested

clarification of the proper analysis of trade-offs between
cost-effectiveness and the practical limitations of treatment
technologies on one hand, and the mandate to utilize treatment to
the maximum extent practicable on the other. 1In addition, one
commenter wrote that the proposed process blurs the two concepts
of cost effectiveness and practicability. Some commenters noted
that cost must be considered in determining what is "practicable."
EPA responds that cost is considered in making both findings as
are certain other criteria. Cost is considered in determining
cost-effectiveness to decide which options offer a reasonable
value for the money in light of the results they achieve. Cost
differences must also be considered in the context of all other
differences between alternatives to reach a conclusion as to which
alternative, all things considered, provides the most appropriate
solutions for the site or site problem. It is this judgment that
determines the maximum extent to which permanent solutions and
treatment are practicable for the site or site problem being
addressed. Criteria other than cost that are also used to make
both findings are long-term effectiveness and permanence,
reduction in toxicity, mobility or volume through treatment, and
short-term effectiveness. However, the determination of
"practicability" also takes into account the implementability of
the remedy and state and community acceptance.
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In response to the comment that EPA may not select a
non-permanent remedy if a permanent remedy is practicable, EPA
notes that the final balancing by which the remedy is selected
decides, from among protective, cost-effective alternatives, the
extent to which permanent solutions and treatment are practicable
for the site. EPA must select an alternative providing the
maximum permanence and treatment practicable. EPA uses the
balancing and modifying criteria to determine what is practicable.
A commenter indicated that PRPs must be required to clean up the
released hazardous substances to the maximum extent practicable.
EPA agrees; PRP cleanups are subject to the same standards as
Fund-financed remedial actions.

Several commenters addressed specifically the statutory
mandate to utilize permanent solutions and alternative treatment
technologies or resource recovery technologies to the maximum
extent practicable. One commenter suggested establishing this
statutory mandate as a threshold criterion. Similarly, another
commenter argued that since the concepts of protection of human
health and the environment, cost-effectiveness, and the
preference for permanent solutions and alternative treatment
technologies or resource recovery technologies are specifically
grouped together by Congress, these criteria should be balanced
with each other in the same context in the remedy selection
process of the NCP. The commenter urged elimination of the
distinctions between the threshold and primary balancing
criteria.

EPA believes that it has established an appropriate process
for addressing all these provisions, first by identifying
protective, ARAR-compliant alternatives eligible for selection,
and then by balancing tradeoffs among alternatives with respect to
the other pertinent criteria to identify a cost-effective
alternative that utilizes permanent solutions and alternative
treatment technologies or resource recovery technologies to the
maximum extent practicable. EPA does not believe that it is
possible or appropriate to address the mandate to utilize
permanent solutions and treatment to the maximum extent
practicable as an evaluation criterion because this mandate
represents a conclusion reached about a remedy on the basis of
several evaluation factors.

Some commenters stressed that the statute does not require
permanent solutions or treatment in all cases. Another commenter
argued different criteria should be applied if EPA determines
that a site is "beyond technical and economic remediation." EPA
agrees that under CERCLA, the requirement to select permanent
solutions and treatment technologies is qualified by
practicability. This concept ensures selection of remedies
appropriate to the site problems.
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Some commenters noted that cost must be considered in
determining what is "practicable." As discussed above, the cost
of the remedy is among the factors considered in determining the
use of permanent solutions and treatment to the maximum extent
practicable.

4. State and community acceptance. One comment believed
state and community acceptance were appropriately categorized as
modifying criteria. This commenter concluded that in the statute
Congress did not afford the same weight to state and community
acceptance as the other criteria. Another commenter felt that the
proposal afforded too much weight to state and community
acceptance and that these interests would exercise undue influence
over the selection of a remedy. EPA disagrees with the latter
comment. CERCLA calls for meaningful state and community
involvement in selecting the remedial action. See, e.g., sections
117 and 121(f) of CERCLA. Today's rule provides a framework for
such involvement. EPA notes, however, that information on state
and community acceptance generally will not be complete until
comments are received on the proposed plan. Once all comments are
evaluated, state and community acceptance may prompt modifications
to the preferred remedy and are thus designated modifying
criteria. In no case will EPA sacrifice protection to achieve
state and community acceptance.

Several commenters suggested that consideration of state
acceptance as a modifying criterion did not adequately take into
account state concerns in remedy selection. One commenter stated
that the proposed approach would likely result in state input not
being factored in until the ROD was being prepared, which would
be too late for addressing serious concerns. For this reason,
one commenter suggested making state acceptance a primary
balancing criterion.

EPA believes that the process as proposed adequately
addresses state interests. Often, a state agency may be the lead
agency for RI/FS activities at a site, directly developing, in
consultation with EPA, the alternatives that will be analyzed in
detail, and the option that will be put forward as the preferred
alternative in the proposed plan. When EPA is the lead agency,
states participate as the support agency and are involved in these
same decisions. The rule provides for consideration of state
concerns throughout the remedial process, noting that such
concerns should be reflected, to the extent possible, in the
proposed plan. However, the rule acknowledges that the assessment
of state concerns may not be completed until after the formal
public comment period has been held and, therefore, highlights
consideration of this criterion in the final remedy selection
decision.

EPA received comments urging express recognition that Indian
tribes have the opportunity, along with states, to review draft



-185-

RI/FS reports prior to public review. These commenters requested
that EPA afford substantial deference to Indian tribe and state
comments on the RI/FS workplan, the ROD and regarding ARARs. 1In
response, EPA notes that § 300.515(b) allows Indian tribes to be
treated the same as states in the remedial process if certain
conditions are met, thus ensuring the Indian tribes have the
opportunity to review and comment on significant documents such as
RI/FSs and RODs. EPA recognizes the substantial role that states
and Indian tribes play in the remedial process and does not
believe further emphasis is necessary in the remedy selection
portion of the rule.

Several commenters argued that community acceptance is a
significant criterion and should have more influence in
alternatives evaluation and remedy selection. These commenters
urged that this criterion be made a primary balancing criterion.
The commenters felt that community, as well as state concerns,
should be considered throughout the remedial process,
highlighting in their comments the desire to participate in the
development of RI/FS workplans and to participate in the detailed
analysis. Similar to the concerns expressed on the role of state
acceptance, some commenters cautioned that if community
acceptance is addressed only at the ROD stage, lack of acceptance
could result in serious conflict between EPA, the state and the
community.

EPA agrees that community acceptance is extremely important
and has established a Superfund community relations program to
facilitate communication between the community and the lead and
support agencies. To the degree that community acceptance of the
alternatives is known at the time of the proposed plan, it will
be taken into account in the development of the plan.
Additionally, the public may access the administrative record
throughout the remedial process and may voice concerns to the

lead agency regarding the contents of the documents contained in
the record at any time.

Due to the fact that information with respect to this factor
generally will not be complete until after the official public
comment period, EPA has not included community acceptance as a
primary balancing criterion. A correct assessment of community
acceptance necessarily is based on hearing from the community as
a whole. Accordingly, EPA believes it would be premature to
address this factor conclusively prior to the public comment
period, during which EPA may hear from citizens who have not been
vocal earlier during the RI/FS process. Although community
acceptance is not addressed as early as the primary balancing
factors, which serve as the principal basis for determining the
preferred alternative, it nonetheless is an important factor in
EPA's final remedy selection decision. If community acceptance

is known earlier, it can be a factor in determining the preferred
alternative.
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In reference to ‘the five-year review, two commenters
generally endorsed EPA's interpretation of the statutory provision
in the preamble that calls for a five year review whenever the
selected remedy will leave wastes on site above levels that allow
for unlimited use and unrestricted exposure. One commenter agreed
that the five year review should focus on whether the remedy is
still protective and should consist of an examination of
monitoring data rather than new field investigations. Another
commenter said that the five year review should also examine new
technologies that may have been developed since the remedy was
implemented, to the extent the remedy is not protective.
Generally, EPA agrees with these comments, and guidance is under
development to define the five-year review. EPA agrees that the
review should generally focus on monitoring data, where
available, to evaluate whether the remedy continues to provide
adequate protection of human health and the environment. New
technologies will be considered where the existing remedy is not
protective, but the five-year review is not intended as an
opportunity to consider an alternative to a protective remedy
that was initially selected.

As provided in CERCLA section 120(e) (4), for federal facility
sites subject to interagency agreements (IAGs) under CERCLA
section 120, the selection of a remedial action shall be "by the
head of the relevant department, agency or instrumentality and the
Administrator [of EPA] or, if unable to reach agreement on
selection of a remedial action, selection by the Administrator."
This provision is incorporated in the final rule at
§ 300.430(f)(4)(iii). EPA notes that where there are
disagreements, EPA may invoke the process provided for under E.O.
12580, section 10(a), to facilitate resolution of issues, or a
dispute resolution process may be specified in the IAG itself. In
any case, however, the final remedy selection decision will be
reserved for the EPA Administrator, consistent with CERCLA
sections 120(e) (4) and 120(g).

Final rule: Section 300.430(f), the selection of remedy section
of the final rule, has been substantially revised from the
proposed rule in response to comments received. Many of these
changes reflect EPA's attempt to clarify the role of the nine
criteria during the remedy selection process and how the selected
remedy complies with the statutory requirements for Superfund
remedies. The promulgated rule also clarifies the role of the
proposed plan (§§ 300.430(f) (i) (ii) and 300.430(f) (2)) and the
final remedy selection (§ 300.430(f) (4)), taking into
consideration state and community acceptance of the proposed plan.

1. The rule promulgated today moves the discussion of the
hierarchy of criteria in remedy selection from the detailed
analysis of alternatives section of the proposal rule to the
selection of remedy section in the final rule
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(§ 300.430(£) (1) (i)). The hierarchy established in today's rule
represents an impoértant change from the hierarchy described in the
preamble to the proposed rule. This change makes clear that
overall protection of human health and the environment and
compliance with ARARs (unless grounds for invoking a waiver is
provided) are threshold criteria that must be satisfied by an
alternative before it can be selected. Long-term effectiveness
and permanence; reduction of toxicity, mobility, or volume through
treatment; short-term effectiveness; implementability; and cost
are primary balancing criteria. However, today's rule places
special emphasis on long-term effectiveness and permanence, and
reduction of toxicity, mobility, or volume through treatment,
during the remedy selection (§ 300.430(f) (1) (ii)(E)). State and
community acceptance are modifying criteria that may have
significant input in the final remedy selection

(§ 300.430(f)(4)(i)) and, to the degree they are available
earlier, may affect the development of alternatives and the
selection of the proposed plan. Formal consideration of the
modifying criteria may not be available until after the proposed
plan, although informal consideration may be made earlier.

2. Today's rule makes clear that the determinations that the
remedy is: (1) cost-effective and (2) utilizes permanent solutions
and alternate treatment technologies or resource recovery
technologies to the maximum extent practicable, are separate
findings that both result from balancing conducted during the
remedy selection process. The final rule also reflects the

statutory bias against off-site land disposal of untreated waste
during remedy selection.

Name: Section 300.430(f)(5). Documenting the decision.

Proposed rule: Proposed §§ 300.430(f) (2) and (f) (4) (renumbered
as 300.430(f)(5)) required the publication of a notice of
availability of the proposed plan and the final remedial action
plan. The proposed plan describes and solicits comments on the
preferred remedial action alternative and the other alternatives
considered. Following receipt and consideration of public
comments on the proposed plan, the remedy is selected and
documented in a ROD. The ROD summarizes the problems posed by a
site, the technical analysis of alternative ways of addressing
those problems, and the technical aspects of the selected remedy
that are later refined into design specifications. The ROD is
also a legal document that, in conjunction with the supporting
administrative record, demonstrates that the lead and support
agency decision-making has been carried out in accordance with
statutory and requlatory requirements and that explains the
rationale by which remedies were selected. Finally, RODs are
important public documents that summarize key facts discovered,
analyses performed, and decisions reached by the lead and support
agencies. The general process of documenting decisions is similar
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for either operable units or comprehensive remedial actions;
however, the content and level of detail will vary depending on
the scope of the action.

Response to comments: Few comments were received on the remedy
selection documentation requirements. In general, those comments
requested that EPA indicate that the ROD should explicitly
document how each of the nine evaluation criteria have been
considered and should include the reasoning on all key issues
addressed in the decision process, including the bases for
remedial objectives and an explanation of why ARARs are
applicable or relevant and appropriate. EPA agrees that the
consideration of the nine evaluation criteria, the reasoning
behind all key decisions, the bases for remedial objectives, and
the justification of the ARAR determinations should be included
in the ROD and sufficient discussion needs to be included in the
proposed plan so that the basis for the proposed remedy can be
clearly understood. The ROD should include a brief summary of
the problems posed by the site, the alternatives evaluated as
potential remedies, the results of that analysis, the rationale
for the remedial action being selected , and the technical
aspects of the selected action. However, EPA believes that
proposed § 300.430(f) (4) (renumbered as § 300.430(f) (5)) already
required the presentation and discussion of these items and that
no change to the rule is necessary. This section requires an
explanation of how the nine evaluation criteria were used to
select the remedy and sets forth the following requirements for
all RODs:

1. All facts, analysis of facts, and site-specific policy
determinations considered in the course of carrying out the
selection of remedy.

2. A demonstration that the decision was made in accordance
with statutory and regulatory requirements. The ROD shall discuss
how the requirements of section 121 of CERCLA have been addressed.

3. A description of the remediation goal(s) and/or other
performance standards that the remedial action is expected to
achieve.

4. A description of whether or not hazardous substances,
pollutants, or contaminants will remain at the site at levels
requiring a five-year review of the response action.

5. A discussion of significant changes in the final selected
remedy from the preferred alternative. A responsiveness summary
that identifies and responds to significant comments should be
available with the ROD. This responsiveness summary should
include lead agency responses to comments made by the support
agency, as recommended by one commenter.
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In addition, EPA has established detailed guidance on
proposed plans, RODs and other decision documents in "Interim
Final Guidance on Preparing Superfund Decision Documents" OSWER
Directive No. 9335.3-02 (October 1989).

A commenter recommended deleting the phrase "as appropriate"
from the requirement to document all facts, analyses of facts,
and site-specific policy decisions in the ROD. 1In response, EPA
believes that in certain situations, some information may not
need to be included in the ROD, e.g., where the information is
already documented adequately in the administrative record. In
other cases, a document may not be appropriate for inclusion in
the administrative record at all (see the discussion in Subpart I
on what is appropriate for inclusion in the administrative
record). Thus, EPA is not removing the phrase "as appropriate"
from the rule.

Similarly, this commenter recommended that the phrase "as
appropriate" be deleted from the requirement to indicate
remediation levels, arguing that such levels should always be
documented in the ROD. EPA agrees that whenever remediation
levels, which have been renamed remediation goals, are
established they should be documented in the ROD. However, EPA
believes it is necessary to retain existing lanquage to provide
for RODs for interim actions, which may not always specify final
remediation goals, and for decisions that select no action, which
will not establish remediation goals.

Final rule: Minor clarifying changes are being made to proposed
§ 300.430(f) (4) (renumbered as final § 300.430(f) (5)). The rule
notes that the documentation in the proposed plan and the ROD
should be at a level of detail appropriate to the site situation.

Name: Ground-water policy.

Background: EPA's Superfund program uses EPA's Ground-Water
Protection Strategy as guidance when determining the appropriate
remediation for contaminated ground water at CERCLA sites. EPA's
Ground-Water Protection Strategy establishes different degrees of
protection for ground waters based on their vulnerability, use,
and value. The goal of EPA's Superfund approach is to return
usable ground waters to their beneficial uses within a timeframe
that is reasonable given the particular circumstances of the
site. The Superfund remedial process assesses the
characteristics of the affected ground water as the first step ir
deciding the remediation goal for ground-water restoration, the
timeframe within which the restoration will occur, and the most
appropriate method for achieving these goals. A determination is
made as to whether the contaminated ground water falls within
Class I, II, or III. (Guidance for making this determination is
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available in "EPA Guidelines for Ground-Water Classification"
(Final Draft, December 1986).)

Reasonable restoration time periods may range from very rapid
(one to five years) to relatively extended (perhaps several
decades). EPA's preference is for rapid restoration, when
practicable, of Class I ground waters and contaminated ground
waters that are currently, or likely in the near-term to be, the
source of a drinking water supply. The most appropriate timeframe
must, however, be determined through an analysis of alternatives.
The minimum restoration timeframe will be determined by
hydrogeological conditions, specific contaminants at a site, and
the size of the contaminant plume. If there are other readily
available drinking water sources of sufficient quality and yield
that may be used as an alternative water supply, the necessity for
rapid restoration of the contaminated ground water may be reduced.

More rapid restoration of ground water is favored in
situations where a future demand for drinking water from ground
water is likely and other potential sources are not sufficient.
Rapid restoration may also be appropriate where the institutional
controls to prevent the utilization of contaminated ground water
for drinking water purposes are not clearly effective or reliable.
Institutional controls will usually be used as supplementary
protective measures during implementation of ground-water
remedies.

For Class I and II ground waters, preliminary remediation
goals are generally set at maximum contaminant levels, and non-
zero MCIGs where relevant and appropriate, promulgated under the
Safe Drinking Water Act or more stringent state standards (see
ARARs preamble section below on "Use of maximum contaminant level
goals for ground-water cleanups"). CERCLA alternate concentration
limits may also be used if the requirements of CERCLA section
121(d) (2) (B) (ii) are met (see ARARs preamble section below on "Use
of alternate concentration limits (ACLs).") The method for
establishing ACLs under CERCLA generally considers the factors
specified for establishing ACLs under RCRA with several additional
restrictions. The ground water must have a known or projected
point of entry to surface water with no statistically significant
increases in contaminant concentration in the surface water, or at
any point where there is reason to believe accumulation of
constituents may occur downstream. 1In addition, the remedial
action must include enforceable measures that will preclude human
exposure to the contaminated ground water at any point between the
facility boundary and all known and projected points of entry of
such ground water into surface water.

The Superfund program will usually consider several different
alternative restoration time periods and methodologies to achieve
the preliminary remediation goal and select the most appropriate
option (including the final remediation goal) by balancing trade-
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offs of long-term effectiveness, reductions of toxicity,
mobility, or volume through treatment, short-term effectiveness,
implementability, and cost.

For Class III ground water (i.e., ground water that is
unsuitable for human consumption -- due to high salinity or
widespread contamination that is not related to a specific
contamination source -- and that does not have the potential to
affect drinkable or environmentally significant ground water),
drinking water standards are not ARAR and will not be used to
determine preliminary remediation goals. Remediation timeframes
will be developed based on the specific site conditions. The
beneficial use of the ground water (e.g., agricultural or
industrial use), if any, is determined: and the remediation
approach will be tailored for returning the ground water to that
designated use. Environmental receptors and systems may well
determine the necessity and extent of ground-water remediation.
In general, alternatives for Class III ground waters will be
relatively limited and the focus may be, for example, on
preventing adverse spread of the significant contamination or
source control to prevent exposure to waste materials or
contamination.

Widespread contamination due to multiple sources is handled
in a special way by the Superfund program. At most NPL sites,
program policy is to determine contributors to the aquifer
contamination, and involve them in the overall response action.
EPA will take the lead role in managing the overall response if
the NPL site is the primary contributor to the multiple-source
problem. 1In the case of areawide ground-water contamination
caused by multiple sources, Superfund participation in the overall
ground-water remediation will be proportionate to the contribution
the NPL site(s) makes to the area wide problem, to the extent it
can be determined. EPA may also take any action necessary to
protect human health and the environment, such as providing
alternate water supplies or wellhead treatment, if there is a
threat to human health and the environment.

Response to comments: The use of the Ground-Water Protection
Strategy as a framework for Superfund ground-water response
actions was the subject of many comments. Some commenters stated
that the use of the strateqgy, and the Guidelines for Ground-Water
Classification that support the strategy, was ill-advised and
possibly illegal. Others supported the use of the strategy and
classification guidelines, and a third group supported their use,
provided site-specific decision-making concerning appropriate
remediation was maintained. In response, part of the strategy is
a scheme for classifying ground waters according to their
beneficial uses. The Superfund program uses this scheme as a
framework to help decide the level of remediation that is
appropriate for that ground water. Por the most highly valued
uses, such as drinking water, the most rapid remediation will be
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employed, to the extent practicable. Ground water that is
naturally unusable because of characteristics such as high
salinity may not be actively remediated.

Commenters questioning or objecting to the use of the
Guidelines for Ground-Water Classification noted that the
guidelines have not received adequate notice and comment for
rulemaking and have not been formally promulgated. One of those
commenters stated that the proposed NCP improperly makes the
Ground-Water Protection Strategy into a "super ARAR."™ EPA
disagrees that either the Ground-Water Protection Strategy or the
Guidelines for Ground-Water Classification are an ARAR. The
strategy provides overarching guidance that EPA considers in
deciding how best to protect human health and critical
environmental systems threatened by contaminated ground water.
EPA developed guidelines, consistent with the strategy, as
guidance to apply the classification system. The guidelines are
used by the Superfund program as guidance to help make decisions
on the level of cleanup necessary for ground water at Superfund
sites. The guidelines are not used as strict requirements.

As noted above, the strateqgy, and the guidelines that help
implement the strategy, are not ARARs. Rather, they help define
situations for which standards may be applicable or relevant and
appropriate and help set goals for ground-water remediation. At
every site, EPA must decide the appropriate level of remediation
necessary to protect human health and the environment and
determine what requirements are ARARs based on the beneficial use
of the ground water and specific conditions of the site. The
guidelines are not a means of circumventing the selection of a
remedy that will protect human health and the environment; they
are only tools to apply the ground-water strategy. Site-
specific decisions will need to be justified in the proposed plan
and the public will have an opportunity to comment on EPA's
findings and proposed actions at that time.

One commenter said that the use of a ground-water
classification system would inappropriately insert cost into
cleanup decisions. EPA disagrees. The cost of remediation does
not affect the determination of the highest beneficial use of the
ground water and consequently does not affect the classification.
However, all remedies must be cost-effective, which may affect the
effort exerted to achieve the remediation goals in a shorter
timeframe. A commenter requested that EPA include cost as an
explicit factor in determining when aggressive measures will be
used to address ground-water contamination. EPA believes this is
unnecessary. Cost-effectiveness is sufficiently addressed through
the determination that remedies, including ground-water actions,
are cost-effective.

One commenter oppcsed the classification guidelines stating
that the use of the guidelines is to argue against restoring Class
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IITI ground waters. Unfortunately, EPA has a limited budget to
cleanup the many sites for which it has responsibility. Because
Class III ground waters already contain high levels of salinity,
hardness, or other chemicals; have no beneficial use to humans or
environmental ecosystems; and have a low degree of
interconnection with Class I or II ground waters (i.e., neither
humans nor the environment are threatened by contamination in
these ground waters), EPA believes that scarce resources can
better be spent cleaning up sites and ground waters that do pose
a threat to human health and the environment. Several commenters
supported the use of the differential ground-water protection and
noted that CERCLA section 121(d) (2) (B) (i) refers to "the
designated or potential use" of the ground water in determining
cleanup levels, reflecting Congress' intent to apply varying
cleanup standards to different kinds of ground water.

Several commenters, while supporting EPA's position that
remediation levels for ground water will depend on the beneficial
use of the ground waters, expressed concern about the
implementation of the ground-water guidelines. Several
commenters said that ground-water classification should only be
done by the states (which for these purposes includes federally
recognized Indian tribes or local governments). Another
commenter stated that classification by a state should supersede
EPA's classification of ground water unless EPA's classification
would require a more stringent cleanup. EPA basically agrees;
and to the degree that the state or local governments have
classified their ground water, EPA will consider these
classifications and their applicability to the selection of an
appropriate remedy.

EPA will make use of state classifications when determining
appropriate remediation approaches for ground water. When EPA
must classify ground water for a Superfund action, that
classification is only used to determine the scope of site-
specific remedial actions and has no bearing outside of the
Superfund action. It is not used by Superfund to provide
regional classification of ground waters. Classification of

ground waters is only done to the extent it guides remedy
selection.

If a state classification would lead to a less stringent
solution than the EPA classification scheme, then the remediation
goals will generally be based on EPA classification. Superfund
remedies must be protective. If the use of state classification
would result in the selection of a nonprotective remedy, EPA
would not follow the state scheme.

Two commenters argued that ground-water classification and
remediation decisions should be based on current uses of the
ground water, not just ground-water characteristics (i.e.,
potential use of the ground water). EPA disagrees. It is EPA
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policy to consider the beneficial use of the water and to protect
against current and future exposures. Ground water is a valuable
resource and should be protected and restored if necessary and
practicable. Ground water that is not currently used may be a
drinking water supply in the future.

Another major focus of comments was the issue of whether
natural attenuation was an appropriate method for dealing with
ground-water contamination. The comments reflect two points of
view: one that supports natural attenuation as a reasonable and
cost-effective means of remediating contaminated ground water and
another that believes natural attenuation is an inadequate method
of cleanup.

Those commenters supportive of the use of natural attenuation
as a method of addressing ground water recognize that ground-water
extraction and treatment ("pump and treat") is generally the most
effective method of reducing concentrations of highly
contaminated ground water, but note that pump and treat systems
are less effective in further reducing low levels of
contamination to achieve remediation goals. These commenters
suggest that natural attenuation may play a vital role in
achieving the final increment of Cleanup once pump and treat
systems reach the point of diminishing returns. EPA agrees with
the understanding reflected in these comments that active ground-
water restoration may not always be able to achieve the final
increment of cleanup in a timeframe that is reasonable. It is in
recognition of the possible limitations on the effectiveness of
pump and treat systems that EPA's approach provides for periodic
evaluation of such systems and allows for the use of natural
attenuation to complete cleanup actions in some circumstances. In
some cases, proposed ground-water remediation goals may not be
achievable. 1In these cases, it will be appropriate to modify the
remediation goal to reflect limitations of the response action.

Several commenters suggested that EPA use institutional
controls and natural attenuation to address ground-water
contamination where human exposure to contaminated ground water is
not currently occurring but potentially may occur. One commenter
suggested that, in this situation, all ground-water remedies
should be compared with natural attenuation. In response, during
the analysis of remedial alternatives and remedy selection, EPA
considers the current and potential use of the ground water.
Natural attenuation is generally recommended only when active
restoration is not practicable, cost-effective or warranted
because of site-specific conditions (e.g., Class III ground water
or ground water which is unlikely to be used in the foreseeable
future and therefore can be remediated over an extended period of
time) or where natural attenuation is expected to reduce the
concentration of contaminants in the ground water to the
remediation goals -- levels determined to be protective of human
health and sensitive ecological environments -- in a reasonable
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timeframe. Further, in situations where there would be little
likelihood of exposure due to the remoteness of the site,
alternate points of compliance may be considered, provided
contamination in the aquifer is controlled from further migration.
The selection of natural attenuation by EPA does not mean that the
ground water has been written off and not cleaned up but rather
that biodegradation, dispersion, dilution, and adsorption will
effectively reduce contaminants in the ground water to
concentrations protective of human health in a timeframe
comparable to that which could be achieved through active
restoration. Institutional controls may be necessary to ensure
that such ground waters are not used before levels protective of
human health are reached.

Commenters opposed to natural attenuation do not find this
method an acceptable substitute for treatment, noting that many
contaminants at Superfund sites are not readily degraded in the
subsurface. EPA agrees that natural attenuation will not provide
contaminant reduction in all cases and that in many situations
natural attenuation will not be appropriate as the sole remedial
action. Factors that affect the ability of natural attenuation
to effectively reduce contaminant concentrations include the
biological and chemical degradability of the contaminants, the
physical and chemical characteristics of the ground water, and
physical characteristics of the geological medium.

In addition to objecting to the use of natural attenuation,
some commenters provided specific examples of where they would
consider rapid restoration of ground water to be necessary, such
as water that feeds into, or that is interconnected with,
sensitive or vulnerable aquatic ecosystems or where contaminated
ground water results in vapors that impact nearby buildings.
Under current policy, EPA determines remediation timeframes that
are reasonable given particular site circumstances. Some
"ecologically vital" ground water that feeds into or is
interconnected with sensitive or vulnerable aquatic ecosystems is
treated as a Class I ground water and actively restored, to the
extent practicable. 1In addition, ground waters in designated
wellhead protection areas are also to be treated as Class I
ground waters and will be rapidly restored, to the extent
practicable. Contamination of buildings due to soil vapors from
ground water will be addressed on a site-specific basis and, if
determined to be a continuing source of contamination,
contaminated ground water will be actively restored, to the
extent practicable. In contrast, such factors as location,
proximity to population, and likelihood of exposure may allow much
more extended timeframes for remediating ground water.

One commenter felt that more realistic assumptions and models
were needed to calculate restoration times. The commenter
believes EPA uses unrealistic and unproven models that result in
overly optimistic estimates of restoration timeframes. Another
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commenter requested clarification on the technical feasibility of
active ground-water restoration.

In response, EPA notes that it is engaged in ongoing research
and evaluation of the effectiveness of ground-water pump and treat
systems. This analysis has confirmed the effectiveness of plume
containment measures in preventing further migration and of pump
and treat systems in achieving significant reductions of ground-
water contamination. "Evaluation of Ground-Water Extraction
Remedies," EPA No. 540.2-89 (October 1989). However, this
analysis also indicates the significant uncertainty involved in
predicting the ultimate effectiveness of ground-water pump and
treat systems. In many cases, this uncertainty warrants inclusion
of contingencies in remedy selection decisions for contaminated
ground water. Where uncertainty is great, a phased approach to
remediation may be most appropriate. Such phasing might involve
initial measures to contain the contaminant plume followed by
operation of a pump and treat system to initiate contaminant
removal from the ground water and to gain a better understanding
of the ground-water system at the site. The decision as to the
ultimate remediation achievable in the ground water would be made
on the basis of an evaluation of the effectiveness of the pump and
treat system conducted after a defined period of time. EPA's
"Guidance on Remedial Action for Contaminated Ground Water at
Superfund Sites" (December 1988) discusses factors that may be
considered in establishing restoration timeframes.

To reflect the fact that restoration of ground water to
beneficial use may not be practicable, the expectatlon from the
preamble to the proposal that will be incorporated in today's
rule has been modified. The expectation concerning ground-water
remediation now indicates that when ground-water restoration is
not practicable, remedial action will focus on plume containment
to prevent contaminant migration and further contamination of the
ground water, prevention of exposures, and evaluation of further
risk reduction.

Another commenter contends that language in the preamble to
the proposed rule creates the impression that active restoration
is not practicable in fractured bedrock aquifers, which they
stated was technically incorrect and inaccurately reflects other
work in progress within EPA. EPA is clarifying that all of the
factors listed as potentially making active ground-water
restoration impracticable, including the existence of fractured
bedrock or Karst formations, widespread plumes from non-point
sources, particular contaminants (e.g., dense non-aqueous phase
liquids), and physicochemical limitations (e.g., interactions
between contaminants and aquifer material), are only examples of
situations that may make active ground-water restoration
difficult or impracticable. The presence of any of these
situations does not mean that active restoration of ground water
is presumptively impracticable and should not be considered; the
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decision of what ground water is or is not practicable to restore
should be made on a site-specific basis.

Final rule: There is no rule language on this issue.
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SECTION 300.435. Remedial design/remedial action, operation and
maintenance. ;

Name: Section 300.435(b)(1). Environmental samples during RD/RA.

Proposed rule: The proposed remedial design/remedial action
(RD/RA) section did not discuss QA/QC requirements for chemical
and analytical testing and sampling procedures associated with
samples taken during the RD/RA for the purpose of determining
whether cleanup action levels, as specified in the ROD, are
achieved.

Discussion: Sampling and analysis plans prepared during the RI/FS
are required, under final § 300.430(b)(8), to follow a process
ensuring that data of sufficient quality and quantity is obtained,
and that such sampling and analysis plans be reviewed and approved
by EPA. In order to encourage consistency between the QA/QC of
the sampling data generated during the RI/FS which is relied upon
when determining cleanup action levels in the ROD, and
confirmatory sampling data used to ensure that cleanup action
levels are met during the RD/RA, EPA has decided that the QA/QC
requirements for cleanup action level samples under the RI/FS
generally should also apply to those taken during the RD/RA.

Final rule: The following section is added to the final rule in
§ 300.435(b) (1) to encourage consistency between the QA/QC of
RI/FS and RD/RA samples taken for the purpose of cleanup action
levels:

Those portions of RD/RA sampling and analysis plans
describing the QA/QC requirements for chemical and
analytical testing and sampling procedures of samples
taken for the purpose of determining whether cleanup
action levels specified in the ROD are achieved,
generally will be consistent with the requirements of
§ 300.430(b) (8).

Name: Section 300.435(d). Contractor conflict of interest.

Proposed rule: EPA proposed new § 300.435(d) on contractor
conflict of interest for RD/RA and O&M activities which are Fund-
financed. It states that potential contractors will be required
to provide information on their status and on the status of their
parent companies, affiliates, and subcontractors as potentially
responsible parties at the site, and that all such information
must be provided and disclosed before, and after (if so
discovered) submission of their bid or proposal or contract award.
It further provides that the lead agency should evaluate the
information prior to contract award and determine that either: (1)
no conflict of interest exists which would affect their
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performance; or (2) a conflict of interest exists which prevents
them from serving the best interests of the state or federal
government. If such a conflict of interest exists, the offeror or
bidder may be declared to be a "nonresponsible" or "ineligible"
offeror or bidder in accordance with appropriate acquisition
regulations and the contract may be awarded to the next eligible
offeror or bidder. The preamble to the proposed rule noted that
the lead agency may opt for actions less severe than denial of the
contract award for situations in which the contractor's role at
the site has been very minor or is not yet determined (53 FR
51453).

In the enforcement context, PRPs may undertake remedial
actions under consent decrees or court orders, and EPA commits
significant oversight dollars to such actions to ensure that the
inherent conflict of interest does not affect the proper conduct
of the remedial action. By contrast, in Fund-financed situations,
EPA does not, as a routine measure, commit significant dollars for
oversight. This provision would alert EPA to potential conflict
of interest situations at Fund-lead sites, and allows EPA to
decide if it is cost-effective to award the contract and provide
additional oversight.

Response to comments: A few commenters requested that EPA
provide more detailed guidance on the circumstances under which a
contractor would be determined nonresponsible or ineligible. One
commenter believed that EPA did not intend the proposed
regqulation to be read so restrictively as to result in an
automatic determination of being "nonresponsible", and requested
additional guidance regarding the circumstances under which a
contractor's status as a PRP is considered likely to affect
contract performance. The commenter argued that EPA has not
stated in the proposal why status as a PRP necessarily raises a
conflict of interest as defined in the federal acquisition
regulations (FAR). A few commenters recognized that a potential
for conflict of interest might exist if a PRP selects a remedy for
a site, or possibly if a design were conducted by a PRP. However,
for situations involving implementation of a chosen remedy, these
commenters felt it was unlikely that such conflict of interest
would occur, and requested a detailed discussion of how a
construction contractor's objectivity would be affected by its
status as a PRP. A commenter noted that EPA might err on the side
of an automatic exclusion of a contractor from conducting the
remedial action if such detailed discussion is not provided in the
preamble or final rule; such actions would thus significantly

reduce competition for Superfund contracts and consequently
increase costs.

Another commenter felt that implementation of oversight by
the lead agency would alleviate EPA's concerns that the contractor
would not serve the government's best interests. The commenter
also noted that EPA should apply the rule only prospectively, in
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order to avoid problems associated with disqualifying a contractor
who is already undertaking work.

EPA agrees that it does not intend the proposed regulation to
be read so restrictively as to result in automatic determinations
of a PRP being considered "nonresponsible" or "ineligible".
However, EPA's use of contractors with conflicts of interest in
the Superfund program has been a major issue of concern over the
past several years. After a review of existing EPA policies and
procedures covering the Superfund contracting program along with
interviews with both internal and external parties having
knowledge of EPA's administrative procedures regarding conflict of
interest, § 300.435(d) was proposed because it was determined that
EPA's procedures for this issue need strengthening in order to
avoid conflicts in the future.

EPA is concerned with hiring contractors (or their
subcontractors) to implement remedial actions under those
situations where a significant potential exists that such activity
could significantly affect the success of the lead agency's
ongoing or potential cost recovery or litigation efforts, or
significantly impact the contractor's own liabilities. For
example, actions such as the gathering, uncovering or
documentation of evidence might be a standard task of a remedial
action contractor at sites with potential for cost recovery.
Contractors or subcontractors with conflicts of interest might not
be completely objective or impartial when performing this work if
evidence with unfavorable ramifications towards the contractor was
encountered. Contractors or subcontractors with conflicts might
also be tempted to recommend cost-saving measures that are not
environmentally protective, in order to lower their potential cost
share.

The lead agency usually conducts oversight of PRP-lead RD/RA
projects in order to ensure that the RD/RA effort is proceeding in
a manner which assures compliance with the requirements of the
applicable record of decision and enforcement order or decree.
However, at Fund-lead sites, EPA does not routinely engage in the
level of scrutiny that may be necessary to prevent (or discover)
actions motivated by the liability interests of the contractor.
Thus, at a minimum, EPA needs to discover conflicts of interest
that may warrant additional scrutiny; accordingly, disclosure
requirements are necessary for Fund-lead projects.

In some cases, EPA may decide that even though a conflict of
interest with a potential contractor or PRP exists, other
considerations may justify its selection as a governmental
contractor. Examples of such considerations include the
uniqueness of site conditions, remedy, or the PRP's prior
involvement at the site, the limited extent of potential liability
of the contractor (or affiliate), or situations involving a
significant potential for decreased competition or cost savings to
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the government (for example, if the contractor were the best
offeror). In these situations, the lead agency might try to find
an approach to mitigate such circumstances, ask offerors to list
conflicts as well as their proposed steps they would take to
lessen the conflict, or increase the level of oversight normally
associated with that activity. 1In other cases, however, the lead
agency might decide that the nature of the conflict overrides the
potential benefits which could be realized by use of such
contractors, and that governmental oversight might not
successfully address this concern. The lead agency will evaluate
each situation on a case-by-case basis through the careful
exercise of judgement and the weighing of a variety of factors
based on the specifics of the situation being reviewed.

In making and implementing these decisions under direct
federal procurement, federal agencies are required to comply with
the procedures set out in the applicable federal acquisition
regulations. See FAR 9.507. EPA acquisitions are governed by 48
CFR 1509.507, which are consistent with the FAR. State
procurements should follow the applicable state acquisition
regulatlons in making and implementing these decisions; these
regulations should be consistent with the applicable federal
regulations.

EPA also does not agree that the lead agency should apply
this section of the rule prospectively only. The same risks that
exist from prospective contracts exist with regard to contracts
underway. EPA, other federal agencies and state contracting
officers should review existing remedial action contracts and
determine whether the requirements set forth in this regulation
are provided for in those contracts. Where it is determined to be
appropriate, these government agency contracting officers should
modify existing remedial action contracts to ensure that
contractors already undertaking federally funded work will be
required to submit information under this section regarding any
potential conflicts of interest. If EPA determines that a
conflict does exist, the agency will decide on a case-by-case
basis what action is appropriate.

Final rule: Proposed § 300.435(d) is revised as follows to better
define the circumstances under which the lead agency would
determine whether a conflict of interest would exist, and to more

accurately reflect possible EPA actions in response to such a
finding:

(d) Ccontractor conflict of jnterest. (1) For Fund-
financed RD/RA and O&M activities, the lead agency shall:

(i) Include appropriate language in the solicitation
requiring potential prime contractors to submit information
on their status, as well as the status of their
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subcontractors, parent companies, and affiliates, as
potentially responsible parties at the site.

(ii) Require potential prime contractors to certify
that, to the best of their knowledge, they and their
potential subcontractors, parent companies, and affiliates
have disclosed all information described in
§ 300.435(d) (1) (1) or that no such information exists, and
that any such information discovered after submission of
their bid or proposal or contract award will be disclosed
immediately.

(2) Prior to contract award, the lead agency shall
evaluate the information provided by the potential prime
contractors and:

(i) Determine whether they have conflicts of interest
that could significantly impact the performance of the
contract or the liability of potential prime contractors or
subcontractors.

(ii) If a potential prime contractor or subcontractor has
a conflict of interest that cannot be avoided or otherwise
resolved, and using that potential prime contractor or
subcontractor to conduct RD/RA or 0O&M work under a Fund-
financed action would not be in the best interests of the
state or federal government, an offer or bid contemplating
use of that prime contractor or subcontractor may be declared
nonresponsible or ineligible for award in accordance with
appropriate acquisition regulations, and the contract may be
awarded to the next eligible offeror or bidder.

Name: Sections 300.5 and 300.435(f). Operation and maintenance.

Proposed ryle. EPA proposed a new section that discusses
operation and maintenance (0O&M), the final step in the remedial
process. Proposed § 300.435(f) stated that for remedial actions
which use treatment or other measures to restore ground or
surface waters, the operation of such facilities until a level
protective of human health or the environment is achieved, or for
up to 10 years after construction/start-up, whichever is earlier,
will be considered part of the remedial action. EPA pays up to a
90 percent cost share for remedial action; activities necessary
after this period would be considered operation and maintenance
(O&M) under § 300.435(f) (2) of the proposed rule, and CERCLA
section 104(c) (6).

Proposed § 300.435(f) (3) (renumbered as final § 300.435(f) (4))
made clear that the following would not be considered necessary
measures to restore contaminated ground or surface water, and thus
would not be eligible for up to 10 years cost-share: " (i) Source
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control measures initiated to prevent contamination of ground or
surface waters; and (ii) Ground or surface water measures
initiated for the primary purpose of providing a drinking water
supply, not for the purpose of restoring ground water." Proposed
§ 300.435(f) (4) (revised and renumbered as final § 300.435(€£) (3))
then noted that "The l0-year period will begin once the ROD has
been signed, construction activities have been completed, and the
remedy is operational and functional."

Response (o1e) : EPA received several comments raising
concerns with the proposed rule. Since most commenters were
concerned with particular sub-components of this issue, EPA will
respond separately to issues on each sub-component. Revisions to

proposed §§ 300.5 and 300.435(f) will be discussed at the end of
this sections.

1. Source control maintenance measures. Several commenters
argued that EPA has misinterpreted Congress's intent and does not
have statutory authority in excluding source control maintenance
measures from federal funding through the cost-sharing provisions
for remedial actions. Some felt that Congress intended that
source control maintenance measures (e.g., landfill cap
maintenance and leachate collection and treatment) should be
considered necessary to the proper functioning of measures
restoring ground-water quality (e.q., ground-water pump/treat),
and thus should be included within the coverage of CERCLA section
104(c) (6) . These commenters reason that if source control
maintenance measures are not operated, no restoration would occur,
the protection of public health would not be assured, and water
quality would not improve. Several commenters also argued that
excluding "source control measures" is much too broad and
requires clarification and examples, and stated that the example
used in the proposed rule describing leachate control systems for
containment units (53 FR 51453-54) exemplifies ground water
restoration as well as source control. Another felt that the only
example of a source control measure which would have operation and
maintenance costs fully funded by the states would be a leachate
collection system as found in a RCRA Subtitle ¢ landfill.

In response, EPA has decided as a matter of policy not to
fund the operation and maintenance of source control measures
(e.g., landfill cap maintenance, leachate collection/treatment,
gas collection/treatment) once such measures become operational
and functional. EPA believes that source control maintenance
measures should be treated like other O&M activities under CERCLA

section 104(c) (6) (see preamble discussion on § 300.510(c) (1)
below) .

As a threshold matter, it is important to note that EPA will
continue to fund the construction of the source control measures
themselves (e.g., construction of the landfill cap or leachate
collection system). As EPA noted in the preamble to the proposed
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NCP, EPA intends to pay up to a 90 percent Fund share for all
source control measures until "completion of construction of a
source control system, and ... the system is operational and
functioning properly" (53 FR 51454). After that point, when the
system is simply being maintained and the contamination from the
source is being controlled, the O&M phase begins for these
measures, and EPA believes that it would be inappropriate for the
Fund to continue to pay for such activities.

Congress made clear in CERCLA section 104(c) (6) that certain
ground or surface water restoration actions would be considered
"remedial action" (such that, under EPA policy, EPA would pay up
to a 90 percent cost share) as compared to "O&M" (for which the
states pay all costs under a long-standing EPA policy). EPA has
determined that although a failure to perform source control
maintenance could result in some new contamination of ground or
surface water, maintenance measures are not specific restoration
actions and do not come within the category of remedial measures
"necessary to restore ground or surface water" as used in section
104 (c) (6). Rather, they fall within the category of normal
operation and maintenance activities.

Congress was specifically concerned with including within
the idea of "remedial action" (and thereby within the group of
actions funded at up to a 90 percent level by EPA), those measures
that actively cleanup ground and surface water. In a discussion
of the issue, the Senate Committee on Environment and Public Works
noted that EPA was paying up to a 90 percent cost share for most
active remediation efforts, such as drum removals and soil clean
up, but did not comparably share in the cost of ground or surface
water cleanup:

The Committee felt that it was important to specify
what the financial obligation of the Superfund is in
regard to the cleanup of ground and surface water
contamination at sites on the National Priority List.
The current practice of the [EPA] is to finance remedial
action activities such as the removal of drums,
excavation of soil, and initial treatment of ground and
surface waters on the 90/10 basis provided in section
104 (c) (3). Under this policy, the long-term treatment
of contaminated water becomes a state responsibility one
year after all other remedial actions are completed.

The continued treatment of contaminated water, which ijis

i i u , 1is
considered by EPA to be an operation and maintenance
cost.

S.Rep. 11, 99th Cong., 1st Sess. at 20-21 (1985), and S.Rep. 631,
98th Cong., 2d Sess. at 9 (1984). (Emphasis added.)
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In order to distinguish between active cleanup ("remedial")
actions and O&M, Congress specified in section 104 (c)(6) that
remedial actions would include those measures that are necessary
to restore ground and surface water to "a level that assures
protection of human health and the environment." By contrast, the
statute provides that "[a]ctivities required to majntajn the
effectiveness of such measures ... shall be considered operation
or maintenance."

This distinction flows directly from the concern, expressed
by the Senate Environment Committee, that the dividing line
between remedial and O&M actions, for the purposes of cost share
funding, should be achieving protective levels:

This distinction between remedial action and operation
and maintenance should be based on the degree of cleanup
that has been achieved. This section determines that
the cleanup of ground and surface water, whether on or

off-site, is a remedial action until the protection of

uman hea e \'4 t is assured....

Id. Thus, Congress appears to have contemplated that active
measures necessary to clean up (or restore) a water body (e.g.,
the pumping and treating of groundwater) would be considered to be
remedial action, but O&M to maintain that remedy would not.

However, at the same time, Congress was sensitive to EPA's
concern that too broad a policy would require EPA to set aside
large amounts of Superfund money for water treatment measures,
thereby limiting EPA's ability to take other response actions. As
the Senate reports noted, "[t]he reported bill addresses this
concern by putting a five-year [later changed to a 10-year] time
limit on the mandatory involvement of the federal fund in such
treatment expenses." Id. Thus, the section requires EPA to
consider active restoration measures to be remedial action until
protective levels have been achieved, or for a period of 10 years
after construction and commencement of operation, whichever is
earlier.

For example, under section 104(c)(6), if EPA were to achieve
protective levels (e.g., MCLs) after 6 years of ground-water
treatment, then the "remedial" action phase would be considered
complete and the ground water restored, and activities over the
next 4 years (and thereafter) to maintain the effectiveness of
that remedy would be considered to be 0O&M. However, these O&M
activities might well include maintenance of the cap on a landfill
above the aquifer, or continued operation of the landfill's
leachate collection system. Because these source control
maintenance activities would merely "maintain the effectiveness of
the restoration" -- and not be necessary to achieve the remedial
action objectives and remediation goals in the ROD -- they are
clearly the types of measures that are not "necessary" to restore
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the aquifer even though if they were not performed, some
degradation of the aquifer might occur. These measures are O&M
activities, and will be funded by the state.

If, as the commenters suggest, EPA considered source control
maintenance and other O&M activities performed during the period
of active restoration to be remedial action "necessary" to
restore the aquifer (on the theory that if the O&M were not
performed, the aquifer could become degraded), then EPA would also
be compelled to consider O&M to be remedial action during the
period after protectiveness levels have been reached (if less than
10 years after construction). Such an interpretation would
directly conflict with the language and legislative history of
section 104(c) (6) that ends the remedial action stage when
protective levels are achieved or in 10 years.

The commenters' interpretation would also lead to a situation
where virtually all on-site O&M activities could be characterized
as "remedial action" under section 104(c) (6), on the theory that
if they were not maintained, they might degrade the
ground/surface water; again, the legislative history (and the
wording of section 104(c) (6)) do not suggest that this was
Congress' intention.

EPA's analysis is also supported by the common sense notion
that once a landfill leachate collection system has been
constructed and is operational, the releases have been controlled
and the remedial action phase completed; ongoing operation of the
leachate control and cap maintenance would merely be necessary to
maintain that status quo. EPA further believes that this position
is consistent with the need to balance demands on the Fund.

The record of decision for each operable unit of a site's
remedy should clearly differentiate, where applicable, which
remedial action components will serve the function of "source
control maintenance" measures as compared to "restoration®
measures. Source control maintenance, in particular, includes
maintenance of caps, flood/erosion control measures, slurry walls,
gas and leachate collection/treatment measures, and ground/surface
water interception/diversion measures. In addition, source
control maintenance measures include those leachate
collection/treatment measures which function: (1) within a
containment unit, (2) within a source, or (3) immediately
downgradient and adjacent to a source, and which serve to collect
leachate from a source. In contrast, "source control action" is
generally considered to include the construction or installation
and start-up -- as compared to maintenance -- of those actions
necessary to prevent the continued "release" of hazardous
substances or pollutants or contaminants into the environment from
a source (generally on top of or within the ground, or in
buildings or other structures on the site).
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2. Me s whose i se is t ovide drinkj
water. Several commenters argued that EPA has misinterpreted
Congress's intent, and does not have statutory authority, in
excluding from federal funding through the cost-sharing
provisions for remedial actions, ground/surface water measures
for the primary purpose of providing drinking water. Several
commenters argue that CERCLA section 104 (c) (6) does not exclude
coverage since this section provides 10-year cost share for "the
completion of treatment or other measures... necessary to restore
ground or surface water to a level which assures protection of
human health and the environment." They argue that 10-year cost-
share is warranted since, if measures for providing drinking water
are not operated, no restoration would occur, the protection of
public health would not be assured, and water quality would not
improve. Some commenters claim that such a requirement would
unfairly burden small communities/states which would have to pick
up the cost of treating contaminated water and/or charge a high
user fee for the use of treated water. One commenter believed
that O&M funding should be extended on a case-by-case basis where
drinking water is provided and the release at the source is
controlled, but contaminant levels cannot be cost-effectively
contained.

EPA has decided as a matter of policy not to fund the
operation and maintenance of ground/surface water measures taken
for the primary purpose of supplying drinking water. Section
104(c) (6) defines as "remedial" action (subject to up to a 90
percent EPA cost share) measures necessary to restore ground or
surface water. Providing drinking water is simply not "necessary"
for restoration. EPA recognizes that pumping and treating
groundwater to primarily provide drinking water might, over time,
tend to encourage recharge of the aquifer and could result in some
localized improvement in ground or surface water quality; however,
the effect is at best tangential to, not necessary for,
restoration.

Moreover, EPA believes that the Superfund program was
neither designed nor intended to provide drinking water to local
residents over the long-term; providing drinking water generally
is the responsibility of state and local governments and
utilities. CERCLA often does provide drinking water on a
temporary basis (e.g., bottled water) or construct drinking water
facilities (e.g., water line extensions or treatment plants) in
order to provide alternative water supplies; however, EPA does not
believe that it is the purpose of the federal government under
Superfund authority to fund the long-term operation and
majintenance of a public works project such as a drinking water
treatment system. EPA believes that this position is consistent
with use of the Fund to implement the clear mandates of CERCLA.

The commenter suggests that if EPA does not provide the 10-
year cost share for measures taken for the purpose of providing
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drinking water, no restoration will occur, and protection of
human health will not. be assured. EPA disagrees. First, if the
ground or surface water is contaminated by a release ynder CERCLA,
EPA may decide to take action with the primary purpose of
restoring that aquifer (in which case the cost share would be
provided). Second, if the state and locality believe that ground
or surface water should be treated for the primary purpose of
providing drinking water, such measures may be carried out by the
state or locality itself or by the local utility. As noted above,
Superfund was not intended to be a public works program.

The ROD for each operable unit of a site's remedy, where
applicable, should clearly differentiate which remedial action
components are "treatment or other measures initiated for the
primary purpose of supplying drinking water" versus treatment or
other measures "necessary for restoration." These RODs should
clearly justify why a remedial action to restore a contaminated
aquifer is or is not determined to be appropriate, and/or why the
cost-effective selected alternative is to supply drinking water
after treatment or other measures. These decisions must follow
the NCP requirements involving the development, screening, and
analysis of remedial alternatives, as well as NCP remedy selection
procedures.

3. Temporary or interim mpeasures. One commenter argued that
in situations where a ROD for an operable unit identifies an
action as temporary or non-final in anticipation of a subsequent
final remedy, interim maintenance should not be considered O&M.

EPA has determined that, in certain cases, an interim or
temporary response action is both necessary and desirable in order
to control or prevent the further spread of contamination while
EPA is deciding upon a final remedy for the site. Indeed, in many
cases, a significant escalation of final restoration remedial
action costs would result if such measures were not utilized prior
to installation of the remedy for the source. Therefore, as a
matter of policy, EPA will consider, in certain cases, such
interim measures to be "remedial action" (eligible for 90 percent
funding), even if the interim measures include source control
maintenance activities. Such interim action would be conducted as
an operable unit component of a remedial action.

However, this does not mean that all interim actions will be
so funded. Where EPA selects a final remedy for an operable unit
(e.g., a final, as compared to a temporary, landfill cap), then
any maintenance activity for that site will be considered O&M. It
is only where the action is truly temporary, meaning that EPA
anticipates replacing it with a final measure later on, that the
activity will be considered part of the remedial action. 1In
effect, EPA considers these temporary stabilization actions to be
a necessary part of the remedy. Unlike normal O&M activities,
these actions are not intended to maintain the effectiveness of
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the remedy:; they are intended to ensure that the site conditions
do not significantly worsen while EPA develops a comprehensive
final remedy. Such measures must be taken promptly in order to
assure protection of human health and the environment.

4. Time at which a remedy becomes operational and functional.

The time period for calculating when a remedial action begins for
the purpose of CERCLA section 104(c) (6) is the point at which the
remedy becomes operational and functional, and is the relevant
point for starting the ten year period. 1In addition, for non-
ground or surface water restoration remedies, O&M begins when the
remedial action is operational and functional.

Several commenters requested clarification as to when a
ground or surface water restoration remedy becomes "operational
and functional" under proposed § 300.435(f) (4) (revised and
renumbered as final § 300.435(f) (2) and (3)). One commenter felt
that this determination is a matter of judgement with some
remedies, and felt that a final inspection resulting in state and
EPA concurrence on this determination was warranted. One
commenter proposed that the period start when it is determined
that the remedy works, has no start-up problems, and is performing
as designed for a reasonable period of time, or either: (1) one
year after construction is complete; or (2) after a reasonable
start-up period after construction is complete (as defined through
EPA/state SMOA, contract or agreement), whichever is longer, for
each operable unit. This is referred to as the start-up period.
Another commenter proposed that the period start when all parties
(EPA, state, PRPs) agree that the remedy is operational and
functional.

In response, under § 300.5, "operation and maintenance"
means measures required to maintain the effectiveness of response
actions. Except for ground or surface water restoration actions
covered under § 300.435(f) (3), O&M measures are initiated after
the remedy has achieved the remedial action objectives and
remediation goals in the ROD or consent decree, and is determined
to be operational and functional.

EPA generally agrees with the comments that a measure should
be said to be operational and functional approximately one year
after construction has been completed (see § 300.510(c)). EPA
does not, however, agree that in a federal- or state-lead action,
the lead agency should await the agreement of all parties,
including PRPs, before making this finding. Thus, the final rule
provides that a remedy becomes "operational and functional® either
one year after construction is complete, or when the remedy is
determined concurrently by EPA and the state to be functioning
properly and is performing as designed, whichever is earlier.
This timetable is consistent with EPA experience, and with the

period of time used in construction grant regulations. See 40 CFR
35.2218(c).
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However, EPA also agrees with the comment that in certain
cases a remedy may not be fully operational after a year, i.e.,
such that it merely needs to be maintained or operated; thus, the
state may request an EPA extension of the one year limit for
project start-up. Where EPA determines that an extension of the
start-up period is warranted, an extension would be granted. 1If
the request is not approved, the remedy would be considered
operational and functional one year after its construction, or on
the date of the EPA/state determination that it is operational and
functional, whichever is earlier.

Other sections of the NCP also discuss state involvement
during and after remedial actions; specifically, § 300.510(c)
discusses state assurances for assuming O&M responsibility, and
§ 300.515(g) discusses state involvement in remedial action. 1In
order to more clearly describe EPA/state roles and coordination
between construction completion and 0O&M, and to ensure consistency
when applying EPA's existing policy for the administrative
procedures required to bring sites into the O&M phase, the
following process is described.

For Fund-financed remedial actions, the lead and support
agencies should conduct a joint inspection at the conclusion of
construction of the remedial action and concur through a joint
memorandum that: (1) the remedy has been constructed in accordance
with the ROD and with the remedial design, and (2) the start-up
period should begin. At the end of the start-up period, the
construction contractor or agency will prepare a remedial action
report that the work was performed within desired specifications
and is operational and functional. The lead and support agencies
will then conduct a joint inspection in order to determine whether
to accept the remedial action report.

5. When is ground or surface water considered "restored."
One commenter requested clarification in the proposed regqulation
regarding when a surface or ground water is considered to have
been fully restored.

Ground or surface water restoration is considered to be
complete, for the purposes of CERCLA section 104(c) (6), when the
remedial action has achieved protective levels as set in the ROD,
or after 10 years, whichever is earlier. Of course, if protective
levels have not been achieved by year 10, then it may be
appropriate for the state to continue the operation of the
treatment or other restoration measures until the ground or
surface water is fully restored to levels set out in the ROD.

EPA recognizes, however, that performance of remedies for
restoring ground or surface waters can often only be evaluated
after the remedy has been implemented and monitored for a period
of time. Further, some water treatment systems may prove unable
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to meet cleanup goals, and instead may merely reach the point at
which it is determined that restoration to health based levels in
contaminant concentrations in the ground or surface water is not
practicable. In such cases, it may be necessary to amend the ROD
and waive certain ground or surface water requirements.
Alternatively, the RODs may contemplate, as a contingency, that it
may not be technically practicable to meet the specified levels,
and thus set out alternative measures to be taken under that
contingency.

Performance evaluations should be conducted one to two years
after the remedy is operational and functional, in order to
determine whether modifications to the restoration action are
necessary. More extensive performance evaluations should be
conducted at least every five years. After evaluating whether
Cleanup levels have been, or will be, achieved in the desired time
frame, the following options should be considered: (1) discontinue
operation; (2) upgrade or replace the remedial action to achieve
the original remedial action objectives or modified remedial
action objectives; and/or (3) modify the remedial action
objectives and continue remediation, if appropriate.

6. Who o at esto ion me es duri o-ye
period. One commenter noted that CERCLA is unclear on who will be
responsible for operating the remedial action measures necessary
during the restoration period of up to 10 years, and believed that
EPA is responsible for implementing such measures for EPA-lead
sites. Another commenter felt that states should decide whether
they have the capability and/or interest in conducting operation
and maintenance, and felt that taking over this O&M would be
encouraged if federal cost-share for O&M for up to ten years is
assured. One commenter arqued that section 104 (c) (3) (A) of
CERCLA, which requires states to assure all future maintenance of
the removal and remedial actions, means that the state will assume
the responsibility for physically taking over the future
maintenance, not assume the responsibility for all future
maintenance costs.

In response, CERCLA section 104 (c) (6) defines treatment and
other measures to restore aquifers (for up to ten years) to be
"remedial action," not O&M. Therefore, the costs of operating
the remedial action will be shared by EPA and the state according
to the appropriate cost sharing provisions in CERCLA section
104(c) (3). However, states are encouraged to conduct such action
and may be funded through a cooperative agreement for that portion
of remedial action required to restore ground or surface water to
levels which assure protection of human health and the environment
(or 10 years, whichever is earlier). Such management would
include performing any necessary compliance or monitoring
requirements. The state is further encouraged to provide
necessary information to other environmental programs when such
programs are interested in activities at a Superfund site (e.g.,
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providing information on surface water discharges to the
appropriate water office or agency).

Of course, after the restoration is considered "complete," as
discussed above (at the latest, after 10 years), the restoration
activities become O&M, and the states must assume responsibility
for the management of the restoration activities, including the
costs of that O&M. This is consistent with the long-standing
policy that states are responsible for all O&M costs. (See
preamble discussion below on "Sections 300.510(c) (1) and (2).
State assurances.")

FPinal rule: Proposed §§ 300.5 and 300.435(f) are revised as
follows:

1. EPA is revising the proposed rule's definition of "source
control remedial action®" and is adding a separate definition for
"source control maintenance measures," as follows:

"Source control action" is the construction or
installation and start-up of those actions necessary to
prevent the continued release of hazardous substances or
pollutants or contaminants (primarily from a source on
top of or within the ground, or in buildings or other
structures) into the environment.

"Source control maintenance measures"™ are those measures
intended to maintain the effectiveness of source control
actions once such actions are operating and functioning
properly, such as the maintenance of landfill caps and
leachate collection systems.

2. In § 300.5, the definition of "operation and maintenance"
is changed to refer to "measures" rather than "activities,"
consistent with 40 CFR Part 35 Subpart O:

"Operation and Maintenance" (O&M) means measures required
to maintain the effectiveness of remedial response actions.

3. Section 300.435(f) (1) is revised as follows to clarify the
point at O&M measures are initiated:

Operation and maintenance (0O&M) measures are initiated after
the remedy has achieved the remedial action objectives and
remediation goals in the ROD, and is determined to be
operational and functional, except for ground or surface
water restoration actions covered under § 300.435(f)(3). A
state must provide its assurance to assume responsibility for
O&M, including, where appropriate, requirements for
maintaining institutional controls, under § 300.510(c).
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4. A new § 300.435(f) (2) is added to explain the use of the
term "operational and functional" in subsection (f) (1):

A remedy becomes "operational and functional" either one year
after construction is complete, or when the remedy is
determined concurrently by the EPA and the state to be
functioning properly and is performing as designed, whichever
is earlier. EPA may grant extensions to the one-year period,
as appropriate.

5. Proposed § 300.435(f) (2) (renumbered as final
§ 300.435(f) (3)) is revised to indicate that the restoration
period begins after the remedy is operational and functional,
consistent with the discussion of O&M measures in paragraph
(£) (1) . This section also defines administrative "completion."
This revision also takes the place of proposed paragraph (f) (4).

(3) For Fund-financed remedial actions involving
treatment or other measures to restore ground or surface
water quality to a level that assures protection of human
health and the environment, the operation of such treatment
or other measures for a period of up to 10 years after the
remedy becomes operational and functional will be considered
part of the remedial action. Activities required to maintain
the effectiveness of such treatment or measures following the
10-year period, or after remedial action is complete,
whichever is earlier, shall be considered O&M. For the
purposes of federal funding provided under CERCLA section
104(c) (6), a restoration activity will be considered
administratively "complete" when:

(1) Measures restore ground or surface water quality to
a level that assures protection of human health and the
environment;

(ii) Measures restore ground or surface water to such a
point that reductions in contaminant concentrations are no
longer significant; or

(iii) Ten years have elapsed, whichever is earliest.

6. Because the final NCP includes a definition of "source
control maintenance measures," proposed § 300.435(f) (3) (1)
(renumbered as final § 300.435(f)(4)) is revised to add the term
"measures"” and to delete the phrase "initiated to prevent
contamination of ground or surface water."
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Nage: Notification prior to the out-of-state transfer of CERCLA
wastes. .

Policy: 1In response to the concerns of a number of states and
localities, EPA has initiated a policy that prior to the shipment
of Superfund wastes to a permitted waste management facility out-
of-state, the lead agency should provide written notice to that
state's environmental officials. EPA believes that such notice
may be appropriate, and that indeed, such notice may be helpful in
facilitating the safe and timely accomplishment of Superfund waste
shipments. Notice should be provided under this policy for all
remedial actions and non-time-critical removal actions involving
the out-of-state shipment of Superfund wastes that are known to
the lead agency, including waste shipments arising from Fund-lead
responses, state-lead responses, federal facility responses and
responses conducted by PRPs (emergency and time-critical removals
are not covered by this policy). This notification should specify
the type and quantity of waste involved, the name and location of
the receiving facility and the expected schedule for the transfer
of the CERCLA waste. Such notification will enable the recipient
state to obtain from its permitted facilities any other
information it may need in order to support the out-of-state
action. Although this notification is neither mandated by CERCLA
nor required by this regulation, EPA believes that adherence to
this procedure will help to ensure that these waste transfers
occur in a safe and expedient manner. The policy is explained in
more detail in OSWER Directive No. 9330.2-07 (September 14, 1989).

Because CERCLA actions may be carried out under a number of
mechanisms and by a number of parties (e.g., lead state agencies,
other federal agencies, PRPs), EPA plans to issue additional
guidance or regulations, if appropriate, to implement this
notification policy.

Final rule: There is no rule language on this issue.



Introduction

The November 20, 1985 revisions to the NCP required that,
for all remedial actions, the selected remedy must attain or
exceed the federal applicable or relevant and appropriate
requirements (ARARS) in environmental and public health laws. It
also required removal actions to attain ARARs to the greatest
extent practicable, considering the exigencies of the
circumstances. The preamble to the 1985 revisions to the NCP
stated that ARARs could be determined only on a site-by-site
basis, and it included from EPA's October 2, 1985 Compliance
Policy a list of potentially applicable or relevant and
appropriate requirements. The preamble also provided a list of
federal non-promulgated criteria, advisories and guidance, and
state standards "to be considered," called TBCs. EPA also
provided five limited circumstances in which ARARs could be
waived.

On October 17, 1986, CERCLA was reauthorized with additional
new requirements. Section 121 of CERCLA requires that, for any
hazardous substance that will remain on-site, remedial actions
must attain requirements under federal environmental or state
environmental or facility siting laws that are applicable or
relevant and appropriate under the circumstances of the release
or threatened release at the completion of the remedial action.
The statute also retained most of the waivers, with a few
additions.

Although section 121(d) (2) basically codified EPA's 1985
policy regarding compliance with other laws, the section also
requires that state standards are also potential ARARs for CERCLA
remedial actions when they are promulgated, more stringent than
federal standards, and identified by the state in a timely
manner.

Furthermore, the CERCLA amendments provide that federal
water quality criteria established under the Clean Water Act
(CWA) and maximum contaminant level goals (MCLGs) established
under the Safe Drinking Water Act, must be attained when they are
relevant and appropriate under the circumstances of the release.

Today's revision to the NCP continues the basic concept of
compliance with ARARs for any remedy selected (unless a waiver is
justified). ARARs will be determined based upon an analysis of
which requirements are applicable or relevant and appropriate to
the distinctive set of circumstances and actions contemplated at a
specific site. Unlike the 1985 revisions to the NCP, where
alternatives were developed based on their relative attainment of
ARARs, in today's rule recognition is given to the fact that ARARs
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may differ depending on the specific actions and objectives of
each alternative being considered (for more discussion of this
point, see preamble of proposal at 53 FR 51438, section 9).

In today's rule, EPA retains its policy established in the
1985 NCP of requiring attainment of ARARs during the
implementation of the remedial action (where an ARAR is pertinent
to the action itself), as well as at the completion of the action,
and when carrying out removal actions "to the extent practicable
considering the exigencies of the situation."

For ease of identification, EPA divides ARARs into three
categories: chemical-specific, location-specific, and action-
specific, depending on whether the requirement is triggered by
the presence or emission of a chemical, by a vulnerable or
protected location, or by a particular action. (More discussion
of these types can be found in the preamble of the proposal at 53
FR 51437, section 6).

Response to comments: EPA received a few comments on general
ARARs policies. One commenter argued that the remedial action
should not necessarily have to attain the most stringent
applicable or relevant and appropriate requirement if a less
stringent requirement provides adequate protection of human
health and the environment.

EPA disagrees. CERCLA requires that remedial actions comply
with all requirements that are applicable or relevant and
appropriate. Therefore, a remedial action has to comply with the
most stringent requirement that is ARAR to ensure that all ARARs
are attained. 1In addition, CERCLA requires that the remedies
selected be protective of human health and the environment and
attain ARARs. A requirement does not have to be determined to be
necessary to be protective in order to be an ARAR. Conversely,
the degree of stringency of a requirement is not relevant to the
determination of whether it is an ARAR at a site and must be
attained (except for state ARARS) .

Another commenter asked for confirmation that variance or
exemption provisions in a regulation can be potential ARARs as
well as the basic standards. EPA agrees that meeting the
conditions and requirements associated with a variance or
exemption provision can be a means of compliance with an ARAR.
For example, EPA expects that CERCLA sites will frequently be
complying with the terms of the treatability variance under the
RCRA land disposal restrictions (LDR) for soil and debris when
LDR is an ARAR.

Limitations in a regulation, such as the quantity
limitations that define small quantity generators under RCRA and
affect what requirements a generator must comply with, will also
affect what requirements are applicable at a CERCLA site.
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However, it is possible that a requirement could be relevant and
appropriate even though the requirement is not applicable because
of a limitation in the regulation.

Indian tribe commenters contended that ARARs should not be
defined as promulgated laws, regulations, or requirements because
some Indian tribe laws, which could apply to a Superfund cleanup,
may not be promulgated in the same fashion as state or federal
laws. CERCLA section 126 directs EPA to afford Indian tribes
substantially the same treatment as states for certain specified
subsections of CERCLA sections 103, 104 and 105; EPA believes, as
a matter of policy, that it is similarly appropriate to treat
Indian tribes as states for the purpose of identifying ARARs under
section 121(d) (2). EPA realizes that tribal methods for
promulgating laws may vary, so any evaluation of tribal ARARsS
will have to be made on a case-by-case basis. Tribal ‘
requirements, however, are still subject to the same eligibility
criteria as states, as described in § 300.400(qg) (4) .

Another commenter disagreed with EPA's position that
environmental laws do not apply to a CERCLA response action
unless incorporated by CERCLA section 121(d). This commenter
argued that EPA has confused the ARARs concept with one of
preemption of state law.

In response, SARA established a process, in CERCLA sections
121(d) (2) and (d)(4), for how federal and state environmental laws
should apply to on-site CERCLA remedial actions, i.e., the ARARs
process. Based on these provisions, CERCLA remedies will
incorporate (or waive) state standards, as appropriate under
CERCLA. Thus, although other environmental laws do not
independently apply to CERCLA response actions, the substantive
requirements of such laws will be applied to such actions,
consistent with such section 121(d) and NCP § 300.400(g) .

EPA's interpretation that CERCLA response actions are
required to meet state (and other federal) environmental law
standards only to the limited degree set out in CERCLA is also
necessary to comply with the special mandates in CERCLA to respond
quickly to emergencies, and to perform Fund-balancing. The
position that on-site CERCLA response actions are not
independently subject to other federal or state environmental laws
is a long-standing one, based on a theory of implied repeal or
pre-emption. See, e.g., 50 FR 47912, 47917-18 (Nov. 20, 1985); S0
FR 5862, 5865 (Feb. 12, 1985); "CERCLA Compliance With Other
Environmental Laws" Opinion Memorandum, Francis S. Blake, General
Counsel, to Lee M. Thomas, Administrator, Nov. 22, 1985.

Following are summaries of major comments and EPA's responses
on specific sections of the ARARs policy.
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Name: Sections 300.5 and 300.400(g)(1). Definition of
"applicable."

Proposed rule: "Applicable requirements" means those cleanup
standards, standards of control, or other substantive
environmental protection requirements, criteria, or limitations
promulgated under federal or state law that specifically address

a hazardous substance, pollutant, contaminant, remedial action,
location, or other circumstance at a CERCLA site. The preamble to
the proposed rule pointed out that there is generally little
discretion in determining whether the circumstances at a site
match those specified in a requirement (53 FR 51435-37).

Response to comments: One commenter suggested that language used
in 300.400(g) (4) of the proposed NCP which provides that "only

those state standards that are promulgated and more stringent
than federal requirements may be applicable or relevant and
appropriate" be added to the definition of ARARs found in 300.5.

In response, EPA notes that the definition it proposed
already includes the condition that standards, whether federal or
state, must be promulgated in order to be potential ARARs. EPA
accepts this comment on stringency and has revised both §§ 300.5
and 300.400(g) to specify that in order to be considered ARAR,
state requirements must be more stringent than federal
requirements. EPA notes that, in general, state regulations under
federally authorized programs are considered federal requirements.

A commenter supported the discussion of ARARs in the
preamble to the proposed NCP, but remarked that the definitions
of ARARs do not adequately reflect many of the important aspects
mentioned in the preamble. EPA believes that the definitions
stated in the rule are sufficiently comprehensive and that the
information contained in the preamble to the proposed and final
rules will help the public in applying the definitions.

One commenter asked why EPA had deleted rule language that
applicable requirements are those requirements that would be
legally applicable if the response action were not undertaken
pursuant to CERCLA. 1In working with this definition, EPA found
the previous definition confusing because it was stated in the
conditional, i.e., requirements that would apply if the action
were not under CERCLA. EPA revised the definition to explain
more specifically what it means by applicable requirements to
avoid any confusion. However, the 1985 wording is still a
correct statement of the applicability concept. EPA is modifying
the definition, however, to make it clear that the standards,

etc. do not have to be promulgated specifically to address CERCLA
sites.

Final rule: The proposed definition of "applicable" in
§§ 300.5 and § 300.400(g) (1) are revised as follows:
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1. Consistent with the language in CERCLA section 121(d) (2),
the description of federal and state laws in § 300.5 is revised to
read: "...requirements, criteria or limitations promulgated under
federal environmental or state environmental or facility siting
law...." [Comparable changes are made in §§ 300.415(i),
300.430(e) (2) (i) (A), 300.430(e)(9) (iii) (B) and
300.430(£) (1) (ii) (C).]

2. The following sentence is added to § 300.5: "Only those
state standards that are identified by a state in a timely manner
and that are more stringent than federal requirements may be
applicable."

3. In §§ 300.5 and 300.400(g) (1), the word "found" is added
before "at a CERCLA site."

Name: Sections 300.5 and 300.400(g)(2). Definition of "relevant
and appropriate.”®

Proposed rule: "Relevant and appropriate requirements" means
those cleanup standards, standards of control, and other
substantive environmental protection requirements, criteria, or
limitations promulgated under federal or state law that, while
not "applicable" to a hazardous substance, pollutant,
contaminant, remedial action, location, or circumstance at a
CERCLA site, address problems or situations sufficiently similar
to those encountered at the CERCLA site that their use is well
suited to the particular site.

Section 300.400(g) (2) identified criteria that must be
considered, where pertinent, to determine whether a requirement
addresses problems or situations that are sufficiently similar to
the circumstances of the release or remedial action that it is
relevant and appropriate. The preamble to the proposed rule
emphasized that a requirement must be both relevant and
appropriate; this determination is based on best professional
judgment. Also, the preamble stated that with respect to some
statutes or requlations, only some of the requirements may be

relevant and appropriate to a particular site, while others may
not be (53 FR 51436-37).

¢ 1. General. Several commenters expressed
support in general for the revised definition of relevant and
appropriate requirements and for the approach described in the
proposal to identifying such requirements. Commenters in
particular supported statements that a requirement must be both
relevant, in that the problem addressed by a requirement is
similar to that at the site, and appropriate, or well-suited to
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the circumstances of the release and the site, to be considered a ‘
relevant and appropriate requirement.

A few commenters recommended changes to the definition of
relevant and appropriate requirements. One commenter suggested
adding to the proposed definition that a relevant and appropriate
requirement must be "generally pertinent," a phrase used in the
preamble of the proposed NCP in discussing the analysis of the
relevance of a requirement, while another suggested adding
"pertinent" to the circumstances of the site, expressing concern
that "generally pertinent" was overly broad. EPA believes that
the concept of "pertinence" is adequately considered as part of
the evaluation of what is relevant and appropriate (see discussion
of factors for determining relevant and appropriate requirements,
below). EPA does not believe that the suggested changes should
be made in the definition itself.

Another commenter suggested revising the definition to
emphasize the jurisdictional pPrerequisites of a potentially
relevant and appropriate requirement, recommending that a
relevant and appropriate requirement be defined as one that,
"while not applicable, sufficiently satisfies the jurisdictional
prerequisites for legal enforceability." EPA disagrees, because
the jurisdictional prerequisites, while key in the applicability
determination, are not the basis for relevance and
appropriateness. Rather, the evaluation focuses on the purpose ‘
of the requirement, the physical characteristics of the site and
the waste, and other environmentally- or technically-related
factors.

Another commenter objected to the policy that some portions
of a regulation could be found relevant and appropriate, while
other portions would not be. The commenter believed that this
policy would lead to confusion and inconsistency, although the
commenter agreed that the application of this policy to RCRA
closure requirements, described in the proposal, was useful. EPA
believes that this policy is appropriate and reflects its
experience in evaluating RCRA closure requirements and other
requirements as relevant and appropriate. Finding some parts of
2 regulation relevant and appropriate, and others not, allows EPA
to draw on those standards that contribute to and are suited for
the remedy and the site, even though all components of a
regqulation are not appropriate.

This approach has been particularly valuable as applied to
RCRA closure, where the two applicable regulations, clean closure
and landfill closure, address only the two poles of a potential
continuum of closure responses. When RCRA closure is relevant
and appropriate, Superfund may use a combination of these two
regulations, known as hybrid closure, to fashion an appropriate
remedy for a site that is protective of both ground water and .
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direct contact (for more discussion of hybrid closure, see
preamble to the proposed NCP at 53 FR 51446).

2. PFactors for determining relevant and appropriate

. One commenter suggested referencing the criteria
described in § 300.400(g) (2) in the definition. EPA believes this
is not appropriate because it could lead to confusion about the
role of the criteria and result in greater emphasis on rigidly
applying the criteria than is warranted.

Based on this latter comment and others about specific
criteria in the proposal, EPA wants to clarify the role of the
factors. (Note that the rule now refers to "factors" rather than
"criteria.") EPA intends that the factors in § 300.400(qg) (2)
should be considered in identifying relevant and appropriate
requirements, but does not want to imply that the requirement and -
site situation must be similar with respect to each factor for a
requirement to be relevant and appropriate. At the same time,
similarity on one factor alone is not necessarily sufficient to
make a requirement relevant and appropriate. Rather, the
importance of a particular factor depends on the nature of the
requirement and the site or problem being addressed and will vary
from site to site. While the factors are useful in identifying
relevant and appropriate requirements, the final decision is based
on professional judgment about the situation at the site and the
requirement as a whole.

In addition, as EPA discussed in the proposal, a requirement
must be both "relevant," in that it addresses similar situations
or problems, and "appropriate," which focuses on whether the
requirement is well-suited to the particular site. Consideration
of only the similarity of certain aspects of the requirement and
the site situation constitutes only half of the analysis of
whether a requirement is relevant and appropriate.

After review of comments it received, EPA has revised the
language in § 300.400(g) (2) because it is concerned that it was
misleading. Some commenters viewed the analysis required by this
section as requiring consideration only of the similarity of the
requirement and the problems or situation at the CERCLA site.
While non-substantive for the most part, the changes to
§ 300.400(g) (2) make clearer that a requirement and a site
situation must be compared, based on pertinent factors, to
determine both the relevance and appropriateness of the
requirement. The rule also now uses the term "factors," rather
than “criteria," a change instituted to avoid confusion with the
nine criteria for remedy selection in § 300.430.

One commenter suggested that factors be developed for use in
evaluating whether a requirement is "appropriate." EPA does not
believe this is necessary. Decisions about the appropriateness
of a requirement are based on site-specific judgments using the
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same set of factors already identified. 1In the abstract it is
very difficult to separate out those factors to be considered for
relevance and those to be considered for appropriateness. 1In
specific cases it would be possible to say, for example, that a
requirement is relevant in terms of the substances but not
appropriate in terms of the facility covered.

Several commenters questioned whether certain factors could
legitimately be considered in identifying relevant and
appropriate requirements. These and other comments on individual
factors are discussed below; a brief description of each factor
as described in the proposed NCP is given after the name of the
factor.

(1) : Purpose of the requirement. This factor compared the
purpose of a requirement to the specific objectives of the CERCLA
action. One commenter was concerned that the "objectives for the
CERCLA action" could include the implementability of the remedy,
its cost, and even the acceptability of the action to the
community. This is not what EPA meant by "objectives." Rather,
EPA intended that this factor consider the technical, or health
and environmental purpose of the requirement compared to what the
CERCLA action is trying to achieve. For example, MCLs are
promulgated to protect the quality of drinking water; this is
similar in purpose to a CERCLA action to restore ground water
aquifers to drinkable quality. To avoid confusion, EPA has
simplified the factor, which now states, "the purpose of the
requirement and the purpose of the CERCLA action."

ii): e medium r at by th equi ent. This factor
compared the medium addressed by a requirement to the medium
contaminated or affected at a CERCIA site. No comments were
received on this factor, and the final rule is essentially
unchanged from the proposal.

(iij): The substances requlated by the requirement. This
factor compared the substances addressed by a requirement to the
substances found at a CERCLA site. Several commenters argued that
RCRA requirenents@ﬁornhgzaxdous.waste should not be potentially
relevant and appropriate to wastes "similar" but not identical to
a hazardous waste, and that this criterion should be dropped. EPA
disagrees and has discussed this issue in the section of this
preamble on RCRA ARARs.

iv) e entjtije inte
requirement. This factor compared the entities or interests
addressed by a requirement and those affected by a CERCLA site.
Two commenters expressed concern about this factor. One
commenter was concerned that it could be used to disqualify
standards from being relevant and appropriate simply because the
requirement regulated entities different from those at a CERCLA
site. 1In contrast, another commenter was concerned that EPA
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would broadly apply requirements to entities that were never
intended to be subject to the requirement. EPA agrees that this
factor is confusing. EPA believes that the characteristics
intended to be addressed by this factor are adequately covered
under other factors, such as purpose and type of facility.
Therefore, this factor has been eliminated.

v): actions o ivi t equirement.
This factor compared the actions or activities addressed by a
requirement to those undertaken in the remedial action at a
CERCLA site. No comments were received on this factor, and the
final rule is essentially unchanged from the proposal.

vi): vari wai o i of the
requirement. This factor considered the availability of
variances, waivers, or exemptions from a requirement that might
be available for the CERCLA site or action. One commenter asked
for clarification on this factor and expressed his view that the
CERCLA waiver provisions for ARARs were the only waivers
allowable. However, EPA believes that it is reasonable to
consider the existence of waivers, exemptions, and variances
under other laws because generally there are environmental or
technical reasons for such provisions. These provisions are
generally incorporated into national regulations because there
are specific circumstances where compliance with a requirement
may be inappropriate for technical reasons or unnecessary to
protect human health and the environment. Again, this factor is
only one that should be considered; even if a waiver provision in
a requirement matches the circumstances at the CERCLA site, there
may be other reasons why the requirement is still relevant and
appropriate.

(vii): The type and sjze of structure or facility requlated
by the requirement. This factor compared the characteristics of
the structure or facility addressed by a requirement to that
affected by or contemplated by the remedial action. One
commenter argued that requlations routinely contain cut-offs
based on type or size of the structure or facility for
administrative or enforcement convenience. EPA agrees that cut-
offs based solely on administrative reasons may not be critical
in determining whether a requirement is relevant and appropriate.
However, EPA believes that it is necessary and appropriate to
consider the physical type or size of structure regulated because
requirements may be neither relevant nor appropriate to structures
or facilities that are dissimilar to those that the requirement
was intended to regulate. 1In many cases, this factor is a very
basic one: in identifying requirements relevant to landfills, one
would turn to standards for landfills, not for tanks.

i ideratj affect
resourcesg in the requirement. This factor compared the resource
use envisioned in a requirement to the use or potential use at a
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CERCLA site. One commenter objected to this factor based
primarily on opposition to EPA's proposed ground water policy,
which, along with the comments EPA has received on this issue, is
discussed in the section on ground-water policy in the preamble
discussion of § 300.430. EPA believes it is appropriate to
compare the resource use considerations in a requirement with
similar considerations at a CERCLA site.

Final rule: 1. The following sentence is added to the proposed
definition of "relevant and appropriate" in § 300.5 (see preamble
discussion above on "applicable"): "Only those state standards
that are identified by a state in a timely manner and that are
more stringent than federal requirements may be relevant and
appropriate."

2. Proposed § 300.400(g) (2) is revised as follows:

(2) If, based upon paragraph (g) (1) of this section, it
is determined that a requirement is not applicable to a
specific release, the requirement may still be relevant and
appropriate to the circumstances of the release. 1In
evaluating relevance and appropriateness, the factors in
paragraphs (g) (2) (i) through (viii) shall be examined, where
pertinent, to determine whether a requirement addresses
problems or situations sufficiently similar to the
circumstances of the release or remedial action
contemplated, and whether the requirement is well-suited to
the site, and therefore is both relevant and appropriate.
The pertinence of each of the following factors will depend,
in part, on whether a requirement addresses a chemical,
location, or action. The following comparisons shall be
made, where pertinent, to determine relevance and
appropriateness:

(i) The purpose of requirement and the purpose of the
CERCLA action;

(ii) The medium regulated or affected by the requirement
and the medium contaminated or affected at the CERCLA site;

(iii) The substances regulated by the requirement and
the substances found at the CERCLA site;

(iv) The actions or activities regqulated by the
requirement and the remedial action contemplated at the
CERCLA site;

(v) Any variances, waivers, or exemptions of the
requirement and their availability for the circumstances at
the CERCLA site;
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(vi) The_ type of place requlated and the type of place
affected by the release or CERCLA action:;

(vii) The type and size of structure or facility
regulated and the type and size of structure or facility
affected by the release or contemplated by the CERCLA action:

(viii) Any consideration of use or potential use of
affected resources in the requirement and the use or
potential use of the affected resource at the CERCLA site.

Name: Section 300.400(g)(3). Use of other advisories, criteria
or guidance to-be-considered (TBC).

Proposed rule: The preamble to the proposed rule provided that
advisories, criteria or guidance to-be-considered (TBC) that do
not meet the definition of ARAR may be necessary to determine
what is protective or may be useful in developing Superfund
remedies (53 FR 51436). The ARARs preamble described three types
of TBCs: health effects information with a high degree of
credibility, technical information on how to perform or evaluate
site investigations or remedial actions, and policy.

For example, proposed § 300.400(g) (3) stated that other
advisories, criteria, and guidance to be considered (TBCs) shall
be identified, as appropriate, because they may be useful in
developing CERCLA remedies. Proposed § 300.415(3) (§ 300.415(1i) in
the final rule) stated that other federal and state criteria,
advisories, and guidance shall, as appropriate, be considered in
formulating the removal action. Proposed § 300.430(b) stated that
during project scoping the lead agency shall initiate a dialogue
with the support agency on potential ARARs and TBCs. Proposed
§ 300.430(e) (2) provided that other pertinent information may be
used to develop remediation goals. Proposed § 300.430(e) (8)
provided that the lead agency shall notify the support agency of
the alternatives to be analyzed to facilitate the identification
of ARARs and TBCs. Proposed § 300.430(f) on selecting a remedy,
however, referred to compliance with ARARsS only, not TBCs.
Proposed Subpart F required that the lead and support agencies
timely identify ARARS and TBCs during the remedial process.

Response to comments: Several commenters requested that the
category of "TBCs" be eliminated entirely. Commenters argued
that the use of TBCs is not authorized by CERCLA, that this
category of information is too broadly defined or open-ended, and
that references to TBCs in the NCP mandate consideration of a
seemingly limitless category of information. One commenter was
concerned that by selecting a health effect assessments as a TBC
candidate, the precedent for imposition of this TBC for all sites
would be set and may drive remediation costs beyond cost-
effectiveness. Some commented that using TBCs in the remedy
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selection process will lead to much confusion, uncertainty, and
delay. Also, commenters suggested that the use of TBCs could lead
to lengthy disputes or litigation.

Other commenters contended that the broad definition of TBCs
will give lead agencies too much discretion when considering
information and determining cleanup levels. A commenter stated
that wide discretion could produce inconsistent selection of
cleanup goals.

Several commenters argued that TBCs have been given ARAR-
like status in the NCP because the proposal requires that lead
and support agencies shall identify ARARs and TBCs during the
remedial process. A commenter noted that the proposal requires
identification of TBCs even when ARARs have been identified,
adding an additional layer of regulatory activity not authorized
by CERCLA. Another commenter stated that the proposed rule does
not even require TBCs to be relevant and appropriate. One
commenter stated that the proposal requires that TBCs be
identified for remedial actions but does not specify what is to
be done with them. Commenters raised due process concerns,
arguing that, unlike ARARs, TBCs are not legally promulgated and
may not have been subjected to public or technical review and
comment.

Commenters suggested that TBCs are unnecessary for
establishing contaminant levels because such levels can be
determined by requlations or during risk assessments. A
commenter proposed that site-specific risk-based remediation
levels should be used. Another commenter asserted that TBCs are
appropriate for use as general guidelines, but not as
requirements. The TBCs listed in the preamble often are not
subjected to thorough technical review and are inappropriate for
use as substitutes for ARARs.

If EPA retains TBCs in the NCP, commenters suggested that
the category be more specifically defined and referred to as
helpful reference information only, or used on a voluntary basis.
A commenter suggested that, if TBCs are retained, references to
their identification and consideration be permissive, not
mandatory (e.g., "may, as appropriate, identify TBCs..." rather
than "shall identify TBCs..."). A commenter argued that EPA
should state that remedies selected through the use of TBCs must
be cost-effective, and that TBCs may be used only if the remedy
selected falls within the acceptable risk range.

Commenters argued that if EPA uses TBCs to determine cleanup
levels, PRPs must be provided with an opportunity to challenge
their use. A commenter suggested that the preamble clarify that
requirements more stringent than ARARs can be imposed only if
ARARs are not protective of human health and the environment.



-227-

Some commenters requested clarification that requirements
existing under Indian tribe law and enforced as a matter of
tribal law should be considered ARARs rather than TBCs.

on the other hand, one commenter argued that some TBCs
should be given the same status as ARARs. The commenter
explained that most states have ARARs for determining ground and
surface water cleanup levels, but promulgated standards for soil
cleanup are largely unavailable. The commenter suggested that
state policies used to determine guidance values, criteria or
standards should be given the same status as ARARs, even if not
promulgated, as long as they are used consistently within a
state.

In response, EPA believes it is necessary to clarify how it
intends TBCs to be used. As a first matter, EPA agrees with
commenters that TBCs should not be required as cleanup standards
in the rule because they are, by definition, generally neither
promulgated nor enforceable so they do not have the same status
under CERCLA as do ARARs. TBCs may, however, be very useful in
helping to determine what is protective at a site, or how to carry
out certain actions or requirements.

Because ARARs do not exist for every chemical or
circumstance likely to be found at a Superfund site, EPA believes
it may be necessary when determining cleanup requirements or
designing a remedy to consult reliable information that would not
otherwise be considered to be a potential ARAR. For example,
when an MCLG or MCL does not exist for a particular contaminant,
EPA intends that the lead or support agency use EPA-developed
toxicity information such as cancer potency factors and reference
doses for noncarcinogenic effects when developing preliminary
remediation goals. Also, many action-specific ARARs have broad
performance criteria. The technical information on how to
implement such criteria may be contained in guidance documents
only. The lead or support agency may need to consider these
guidance documents in determining how to comply with the ARAR.
Also, the lead or support agency may want to consider policy
statements contained in advisories, criteria, or guidance when
selecting or designing a remedy.

Accordingly, even though the use of TBCs is not specifically
discussed in CERCLA, EPA believes that their use is consistent
with the statutory requirements to protect human health and the
environment and to comply with ARARs. This opportunity to
consider TBCs applies to both removal and remedial actions.

EPA recognizes, as the commenters point out, that, unlike
ARARs, the identification and communication of TBCs should not be
mandatory. EPA has revised the NCP references to TBCs to make it
clear that they are to be used on an "as appropriate” basis. FPA



-228-

believes that TBCs are meant to complement the use of ARARs by
EPA, states, and PRPs, not to be in competition with ARARs.

In response to other comments, even when TBCs are used, the
requirements imposed on the remedy, including that it be cost-
effective, still apply. Moreover, a PRP can comment on
information derived from TBCs, including the reliability and
validity of a TBC itself, when it submits comments on the
proposed plan. PRP challenges to the use of TBCs are not
precluded by EPA's TBC policy because PRPs may still assert in
their comments that, in a particular instance, the lead agency's
consideration of TBCs in determining remediation goals and
objectives is not appropriate or consistent with CERCLA's mandates
that remedies protect human health and the environment and be
cost-effective.

Further, EPA does not agree that the use of TBCs will
necessarily lead to inconsistent selection of Cleanup goals.
Better consistency may in fact be achieved if all lead agencies
use EPA-developed toxicity information for contaminants for which
a standard has not yet been developed. Finally, Indian tribal
laws may be potential ARARs when they meet the requirements for
state ARARs (see introductory preamble section on ARARSs,. above).

Final rule: References to TBCs will be changed in the following
sections to make it clear that their use is discretionary rather
than mandatory: §§ 300.400(g) (3), 300.415(i), 300.430(b) (9),
300.430(d) (3), 300.430(e)(8) and (9), 300.505(d) (2) (iii),
300.515(d) and (d) (1) and (2), and 300.515(h) (2).

Name: Sections 300.400(g) (4) and (g) (5). ARARs under state laws.

Proposed rule: Section 300.400(g) specified that only
promulgated state standards may be considered potential ARARs. A
promulgated state standard must be legally enforceable and of
general applicability. The term "legally enforceable," according
to the preamble to the proposed NCP, means that state laws or
standards which are considered potential ARARS must be issued in
accordance with state procedural requirements and contain specific
enforcement provisions or be otherwise enforceable under state
law. The preamble also explained that "of general applicability"
means that potential state ARARs must be applicable to all
remedial situations described in the requirement, not just CERCLA
sites (53 FR 51437-38).

The preamble also discussed a dispute resolution process to
be followed if there is disagreement about the identification of
ARARs, as well as policies to be followed if a state insists that

a remedy attain a requirement not determined to be ARAR (see 53
FR 51437 and 51457).
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ons o) : Commenters on this subject called for EPA
to establish a formal procedure to be followed by states to
demonstrate that proposed state ARARs are legally enforceable and
of generally applicability. Commenters suggested that states be
required to provide legal citations from appropriate sections of
state laws, as well as appropriate citations to legal authority
for issuing compliance orders, obtaining injunctions, or imposing
civil or criminal penalties in the event of noncompliance. These
citations, according to commenters, would demonstrate that
proposed ARARsS are legally enforceable.

Commenters suggested that general applicability could be
demonstrated by requiring states to identify the chemicals,
locations, and cleanup actions to which a proposed ARAR would

apply.

The proposed NCP did not prescribe a specific procedure to
be used in evaluating state standards as potential ARARs. A
formal process for demonstrating that state requirements are
promulgated is not required by CERCLA. EPA believes that the
imposition of a formal procedure on states would be a large
administrative burden and could impede the cleanup process.

EPA expects, however, that states will substantiate
submissions of potential ARARs by providing basic evidence of
promulgation, such as a citation to a statute or regulation and,
where pertinent, a date of enactment, effective date, or
description of scope. Because a citation is the minimum needed
to positively identify a requirement, EPA has added regulatory
language requiring both lead and support agencies to provide
citations when identifying their ARARSs.

Section 300.400(qg) (4) specifies that only promulgated state
standards that are more stringent than federal requirements and
are identified by the state in a timely manner may be considered
potential ARARs. If a question is raised as to whether a
requirement identified by a state conforms to the requirements
for being a potential state ARAR, or is challenged on the basis
that it does not conform to the definition, the state would have
the burden of providing additional evidence to EPA to demonstrate
that the requirement is of general applicability, is legally
enforceable, and meets the other prerequisites for being a
potential ARAR. If EPA does not agree that a state standard

identified by a state is an ARAR, EPA will explain the basis for
this decision.

Furthermore, the lanquage of CERCLA section 121(d) (2) (A)
makes clear, and program expediency necessitates, that the
specific requirements that are applicable or relevant and
appropriate to a particular site be identified. It is not
sufficient to provide a general "laundry" list of st.atutes and
regulations that might be ARARs for a particular site. The state,
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and EPA if it is the. support agency, must instead provide a list
of requirements with specific citations to the section of law
identified as a potential ARAR, and a brief explanation of why
that requirement is considered to be applicable or relevant and
appropriate to the site.

Other comments on this section raised objections to EPA's
acceptance of general goals as potential ARARs. One commenter
questioned whether such general goals were implementable and
satisfied the requirements of a promulgated standard,
requirement, criteria, or limitation contained in CERCLA 121(4).
Another commenter argued that attempts to interpret compliance
with a general goal will lead to confusion and delay. Several
commenters requested clarification of the status of state
nondegradation goals and whether such goals qualified as
potential ARARs.

In response, it is necessary to examine the nature of a
general goal in order to determine whether it may be an ARAR.
General goals that merely express legislative intent about
desired outcomes or conditions but are non-binding are not ARARs.
EPA believes, however, that general goals, such as nondegradation
laws, can be potential ARARs if they are promulgated, and
therefore legally enforceable, and if they are directive in
intent. The more specific regulations that implement a general
goal are usually key in identifying what compliance with the goal
means.

For example, in the preamble to the proposed NCP, EPA cited
the example of a state antidegradation statute that prohibits the
degradation of surface water below a level of quality necessary
to protect certain uses of the water body (53 FR 51438). 1If
promulgated, such a requirement is clearly directive in nature and
intent. State regqulations that designate uses of a given water
body and state water quality standards that establish maximum in-
stream concentrations to protect those uses define how the
antidegradation law will be implemented are, if promulgated, also
potential ARARs.

Even if a state has not promulgated implementing
regqulations, a general goal can be an ARAR if it meets the
eligibility criteria for state ARARs. However, EPA would have
considerable latitude in determining how to comply with the goal
in the absence of implementing requlations. EPA may consider
guidelines the state has developed related to the provision, as
well as state practices in applying the goal, but such guidance
or documents would be TBCs, not ARARs.

Final ruje: 1. EPA has revised § 300.400(g) (4) as follows:

(4) Only those state standards that are promulgated, are
identified by the state in a timely manner, and are more
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stringent than federal requirements may be applicable or
relevant and appropriate. For purposes of identification and
notification of promulgated state standards, the term
"promulgated" means that the standards are of general
applicability and are legally enforceable.

2. Also, language has been added to § 300.400(g) (5)
requiring that specific requirements for a particular site be
identified as ARARs, and that citations be provided.

Name: Section 300.515(d)(1). Timely identification of state

Proposed rule: Section 300.515(d) (1) stated that the lead and
support agencies shall identify their respective ARARs (and may
identify TBCs) and communicate them to each other in a timely
manner such that sufficient time is available for the lead agency
to incorporate all potential ARARs and TBCs without inordinate
delay and duplication of effort.

Section 300.515(d) (2) provided that a SMOA may specify
timeframes for identification of ARARs and TBCs. 1In the absence
of a SMOA, § 300.515(h)(2) provided that the lead and support
agencies shall discuss potential ARARs and TBCs during the scoping
of the RI/FS. This section also required the support agency to
communicate in writing potential ARARs to the lead agency within
30 working days of the receipt of a request from the lead agency
for potential ARARsS at two steps in the process: no later than
when site characterization data are available, and prior to the
initiation of the comparative analysis. The preamble to the
proposed rule (53 FR 51438) explained that different types of
ARARs can be identified at various points in the RI/FS process:
chemical-specific and location-specific ARARs after site
characterization, and action-specific ARARs after development of
alternatives.

Responge to comments: Several commenters argued that even states
with SMOAs should be required to identify potential ARARs within
30 working days of the receipt of a request from the lead agency.
EPA believes, however, that it is appropriate to allow the

timeframes for identification of potential ARARs to be negotiated

as part of a SMOA, and therefore does not agree with this
comment.

The purpose of the SMOA is for EPA and a state to agree on
their respective roles and responsibilities during EPA-lead and
state-lead response actions. A mutually acceptable timeframe for
identifying ARARS is certainly an important component of the
decision-making process. Such discussion may also lead to
agreement on other important ARARs coordination issues such as
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the appropriate EPA/state management staff level for
communication of ARARS.

One commenter stated that the 30-day requirement is too
short, especially for Indian tribes who may not have well-
developed systems for identifying and compiling tribal laws.
Another commenter suggested that states be given a minimum of 20
working days to respond to a request for ARARs to account for
numerous levels of authority involved in the response. Based on
program experience, EPA believes a period of 30 working days is
appropriate for a support agency to respond to a lead agency
request for ARARs in the absence of a negotiated timeframe in a
SMOA. The necessity for a longer period should be agreed upon
during SMOA negotiations.

Commenters suggested that the discussion of timely
identification of ARARs be revised to allow for ARARs identified
after the signing of the ROD to be considered legally equivalent
to ARARs identified prior to ROD signing. Commenters pointed out
that many potential action-specific ARARsS cannot be identified
until the remedial design phase, which occurs after ROD signing.

EPA believes that remedial actions should be required to
comply with ARARs identified by the lead and support agencies
before the ROD is signed and should not be required to comply
with ARARs identified after that time, provided such ARARs could
have been identified before the ROD was signed. However, if a
component of a remedy is not identified at the time of ROD
signing, requirements in effect when the component is later
identified (e.g., during remedial design) will be used to
determine ARARs. 1In addition, remedies will comply with
requirements promulgated after ROD signature if necessary to
maintain protectiveness (these issues are discussed in greater
detail below in the section on "Consideration of newly promulgated
or modified requirements.")

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii) (C). Circumstances in which ARARs
may be waived.

Introduction: CERCLA reauthorization modified somewhat the 1985
NCP's five circumstances in which a specific ARAR need not be
attained. Four of the original waivers were essentially
codified, and two new waivers added (equivalent standard of
performance and inconsistent application of state requirements) .
These waivers, which by statute apply to on-site remedial
activities, must be invoked for each ARAR that will not be
attained; the waivers apply only to attainment of ARARS and not
to any other CERCLA statutory requirements for remedial actions,
such as protection of human health and environment. Since
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today's rule also requires removal actions to comply with ARARs
to the extent practicable, these waivers are also available for
removals, as discussed in the preamble for § 300.415(i).

Proposed rule: The proposed NCP revisions essentially
incorporated the statutory language of the waivers in the rule
without amplification or significant modification in proposed

§ 300.430(f) (3) (iv) (renumbered as final § 300.430(f) (1) (ii) (C)).
The preamble to the proposal did, however, discuss criteria and
circumstances under which the waivers might be invoked (53 FR
51438).

Each waiver is discussed below in terms of the proposed
criteria, comments on the criteria, and EPA's response to
comments. Unless explicitly stated otherwise, the criteria under
each waiver may be presumed to remain the same as described in the
preamble to the proposed rule.

Response to comments: Two general comments were made about use
of waivers. One commenter suggested that the probability of
exposure be allowed as grounds for a waiver; for example, the low
probability of exposure at a remote site would allow an ARAR such
as for drinking water levels in groundwater to be waived. EPA
does not believe that there is authorization to use exposure
probability as grounds for a waiver. Exposure probability may
suggest what standards have to be attained (as with groundwater
that may be used for drinking), but cannot exempt a CERCLA
response from what would otherwise be ARAR.

Another commenter suggested that waivers be interpreted
broadly and used more frequently to expedite response and
conserve the Fund. The commenter gave as an example waiving MCLs
for Class II groundwater that is not likely to be used for
drinking water. EPA acknowledges that waivers of ARARs may be
used more frequently in the future as more experience is gained
about the practicability of remedies, the nature of state
requirements, etc. However, EPA may invoke waivers only when
appropriate under the terms of the statute, and not simply when
it might be desirable to expedite an action. EPA also notes that
a specific waiver is available to help conserve the Fund.

Final ryle: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii)(C)(1l). Interim measures.

Proposed rule: This waiver is intended for interim measures
which by their temporary nature do not attain all ARARs. The
criteria proposed were that an interim measure for which this
waiver is invoked should be followed within a reasonable time by
complete measures that attain ARARS. Also, the inte:-im measure
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should not exacerbate site problems nor interfere with the final
remedy (53 FR 51438-39).

Response to comments: One commenter stated that EPA should

define the term, "reasonable time," to put a limit on the amount
of time between an interim measure and completion. The commenter
was concerned that the waiver could be used to delay completion
of a remedial action unless a time limit, such as 3 years, is
imposed. EPA believes that putting a specific time limit as a
pre-condition for invoking this waiver is impractical because it
is difficult to predict exactly when complete measures can be
undertaken, given changes in funding, priorities, and other
factors.

Another commenter advised that this waiver should not be
used to impose needless, duplicative costs in remediation by
requiring unnecessary interim steps. EPA agrees that interim
actions should be consistent with a final remedy to the extent
the latter can be anticipated. This point is addressed in part
by the criterion that the interim measure should not interfere
with the final remedy.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii)(C)(2). Greater risk to health
and the environment.

Proposed rule: This waiver is intended for ARARs whose
implementation will cause greater risk to human health and the
environment than non-compliance. The criteria proposed for this
waiver included magnitude, duration, and reversibility of adverse
impacts due to compliance with an ARAR compared to a remedy not
complying with that ARAR (53 FR 51439).

Response to comments: Commenters did not specifically disagree
with the criteria. One commenter advised caution in invoking
this waiver because of the uncertainties in accurately assessing
risks and the delays that could ensue from disagreements about
these risks. The commenter also said that full public input
should be sought before invoking this waiver. 1In response, EPA
notes that public input is required through the proposed plan,
which must describe use of a waiver. EPA agrees that risk
assessment has uncertainties, but believes that careful
assessments that reveal greater risks from compliance with ARARs
may be grounds for using this waiver.

Another commenter objected to the preamble discussion for
suggesting that the alternative to which compliance with an ARAR
is compared is limited to a "no-action" alternative. While the
examples provided perhaps suggest that the alternative might have
been no action (as with PCB contamination), EPA certainly does
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not intend that the alternative to which a potentially high risk
remedy is compared must be the no-action alternative. As with
the example of excavation, there may be other active measures
such as capping which can be taken if the ARAR-compliant remedy
poses unacceptably high risks.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii)(C)(3). Technical
impracticability.

Proposed rule: This waiver is intended when compliance with an
ARAR is not technically practicable from an engineering
perspective. The criteria proposed for this waiver included
engineering feasibility and reliability, with cost generally not
a major factor unless compliance would be inordinately costly.
Both standard and innovative technologies should be considered
before invoking this waiver (53 FR 51439).

Response to comments: Several commenters addressed the issue of
cost. Some asserted that cost has no role in determining
technical practicability, and should be dropped from
consideration. Others stated that cost should play a more
explicit role by being one of the criteria (along with
feasibility and reliability). EPA believes that cost should
generally play a subordinate role in determining practicability
from an engineering perspective. Engineering practice is in
reality ultimately limited by costs, hence cost may legitimately
be considered in determining what is ultimately practicable. On
the other hand, if cost were a key criterion in determining the
practicability of an ARAR, ARARs would likely be subjected to a
cost-benefit analysis rather than a test of true practicability.

One commenter argued that the waiver should be invoked even
when an innovative technology is available that may achieve an
ARAR unless EPA presents evidence that the technology will be
reliable and effective. 1In the proposal EPA stated that the
technical impracticability waiver should not be used where either
existing or innovative technologies can reliably, logically, and
feasibly attain the ARAR. Innovative technologies are encouraged
by the statute and, in accordance with criteria presented
elsewhere in the rule, should be employed to attain ARARs where
appropriate; the burden of presenting information on such
technologies would be on the PRP, not EPA.

One commenter suggested that this waiver should be granted
for any carcinogen with an MCLG of zero. The role of MCLGs and
MCLs is discussed below in today's preamble. EPA notes that
because elimination of contamination to a level of zero is

infeasible, this waiver would probably have to be invoked where
an ARAR is zero.
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Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f)(1)(ii)(C)(4). Equivalent standard of
performance.

Proposed rule: This waiver is intended where the standard of
performance of a requirement can be equaled or exceeded through
another method. The criteria proposed included degree of
protection, level of performance, reliability into the future,
and time required for results (53 FR 51439-40).

Response to comments: Several commenters maintained that a
broader interpretation of the waiver should be used than that

proposed by EPA. Specifically, they argued for a case-by-case
analysis of concentrations at realistic points of exposure as the
best measure of equivalent performance. In other words, they
would use an evaluation of exposure risk as the measure of
equivalent performance, allowing an entirely different remedial
approach than that specified in a requirement as long as the
final risk level is the same.

EPA disagrees fundamentally with this approach, which EPA
believes is far broader than what Congress intended. As another
commenter noted, the purpose of the waiver is to allow .
alternative technologies that provide a degree of protection as
great or greater as the specified technology. The language from
the Conference Report on SARA makes clear the narrower purpose of
this waiver for the use of alternative but equivalent
technologies; comparison based on risk is only permitted where
the original standard is risk-based:

This (waiver] allows flexibility in the choice of
technology but does not allow any lesser standard or any
other basis (such as a risk-based calculation) for
determining the required level of control. However, an
alternative standard may be risk-based if the original
standard was risk-based.

H.R. Rep. No. 962, 99th Cong., 2d Sess (1986) ("Conference Report
on SARA") at p. 249. Another commenter believed that EPA's
criteria are unnecessarily restrictive, in that these criteria
should be balanced in evaluating an alternative rather than
required to be equaled or exceeded. EPA believes that the first
three criteria, i.e., degree of protection, level of performance,
and future reliability, should at least be equaled for an
alternative to be considered equivalent. While it is possible
that there may be redundancy among the three, a lesser level in
any of these criteria would compromise equivalency with the
original standard. .
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Regarding the fourth criterion, EPA proposed that the time
required to achieve results using the alternative remedy should
not be significantly more than that required under the waived
ARAR. Several commenters objected to this criterion, arguing
that it could preclude less expensive technologies or ones that
provide greater protection or reliability. They were also
troubled by the vagueness of the standard of "significantly
more."

EPA appreciates the concerns raised by these commenters
regarding the role of time in evaluating an alternative for this
waiver. The standard proposed was not specific precisely in
order to allow cases where alternative methods may provide great
benefits even though requiring longer time for implementation, as
with, for example, the use of bioremediation instead of
incineration. While EPA still believes that the time required to
implement an alternative should be considered in using this
waiver, with a bias toward quicker remedies, EPA recognizes the
validity of commenters' claims that the duration should be
balanced against other beneficial factors and should not be a
necessary condition for equivalence.

A final commenter expressed concern that this waiver as
interpreted by EPA would actually require the alternative to
exceed the level of protectiveness provided by the ARAR. EPA
does not believe that the criteria that have been proposed for
this waiver in any way require that the alternative be more
protective than the ARAR, rather, that it be at least as
protective as the ARAR.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii) (C)(5). Inconsistent application
of state requirements.

Proposed rule: This waiver is intended to prevent application to
Superfund sites of state requirements that have not been
consistently applied elsewhere in a state. A standard is
presumed to have been consistently applied unless there is
evidence to the contrary. The preamble to the proposed NCP
explained that consistency of application may be demonstrated by
the similarity of sites or response circumstances, the proportion
of noncompliance cases, reasons for noncompliance, and intentions
to apply future requirements. 1Intent can be demonstrated by
policy statements, legislative history, site remedial planning
documents, or state responses to federal-lead sites (53 FR 51440).

Responge to comments: Several commenters disagreed with EPA's
position that potential state ARARs will be considered to have
been consistently applied in the past unless evidenc2 exists to
the contrary. Commenters also disagreed with EPA's position on
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state intentions to consistently apply new ARARS. Commenters
argued that the statutory language and the legislative history of
CERCLA do not contain any basis for EPA's position that potential
state ARARs will be presumed to have been consistently applied
unless evidence exists to the contrary.

Commenters suggested that EPA develop a formal procedure to
be followed by states in demonstrating the consistency of past
and future application of standards. One commenter argued that
states should bear the burden of proof and should be required to
document past applications of potential ARARs.

For those ARARs with established implementation records,
commenters favored a policy by which consistent application would
be based on documented evidence supplied by the states. One

application. Another commenter favored the publication of all
legally applicable state ARARs in a publicly available document,
with appropriate review and comment periods.

For new ARARs without sufficient records of application, one
commenter suggested that states should be required to develop an
implementation plan for the new ARAR and demonstrate that
sufficient funds exist to carry out the plan. Additionally, this
commenter proposed that PRPs should have the opportunity to
forego compliance with an ARAR if a state does not implement the
ARAR in accordance with announced intentions. Another commenter
suggested that state intentions to consistently implement an ARAR
be recorded in an official record.

In response, the proposed NCP did not contain a specific
procedure to be followed by states in demonstrating consistent
application of state standards. Rather, the preamble describes
what information can be submitted for EPA review when the
consistency of application of a particular requirement is
questioned.

A standard is presumed to have been consistently applied
unless EPA questions that conclusion or requests additional
information to substantiate the conclusion. EPA continues to
believe that it is proper to presume that a state has consistently
applied (or in the case of a newly adopted standard "intends to
consistently apply") a standard unless there is reason to believe
otherwise. CERCLA section 121(f) (4) is written such that this
waiver may be invoked when the President finds that a state
requirement is inconsistently applied. CERCLA does not require
states to demonstrate consistent application in order for a
requirement to be considered an ARAR. Also, imposing an up-front
formal procedure on states for demonstrating consistent
application would impose a heavy administrative burden. A
special implementation plan for newly-promulgated requirements is
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likewise not required by statute and would be unnecessarily
burdensome on states. States have the option of providing
evidence of consistent application if EPA is considering waiving
a standard. 1In such a case, the type of evidentiary showings
suggested by commenters may be appropriate.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(f) (1) (ii) (C) (6). Fund-balancing.

¢ The proposed section is based on CERCLA section
121(d) (4) (F), which states that this waiver may be used for Fund-
financed actions under CERCLA section 104 only. The proposal
stated that an alternative may be selected that does not attain
all ARARs when EPA determines that the ARAR-compliant alternative
will not provide a balance between the need for protection of
human health and the environment at the site and the availability
of Fund monies to respond to other sites that may present a
threat to human health and the environment. Further conditions
for using this waiver were explained in the preamble to the
proposed NCP (53 FR 51440).

The preamble solicited comment on EPA's intention to
establish a dollar threshold and specific criteria for routinely
invoking this waiver. The threshold would be based on an amount
significantly higher than the average cost of remediating sites
with problems similar to those at the site under consideration,
e.g., the cost of addressing large municipal landfills.

Response to comments: Many of the comments received on
establishing a dollar threshold were opposed to it, generally
because such a threshold would be arbitrary. One commenter
argued that a site cleanup should not be compromised because of a
possible future funding shortage elsewhere. Other commenters
noted that the amount of money in the Fund is in a steady state
of flux and that a fixed dollar threshold would not recognize the
dynamic nature of the Superfund program (e.g., PRP-financed
responses may have an impact on the Fund.) Establishing an
arbitrary dollar threshold is not the proper methodology for this
waiver, asserted one commenter. Rather, if an alternative would
not attain an ARAR, yet would still fall within the acceptable
risk range, then it would warrant selection. Another commenter
disagreed with a threshold amount and advised EPA to focus on
minimizing Fund-financed cleanups rather than raising the specter
of a lower nationwide level of cleanup effort because the Fund
may be depleted.

Some commenters supported establishing a dollar threshold.
One commenter suggested a threshold of 15 percent over the
average cost of remediation at similar types of Superfund sites.
Another stated that a threshold addresses the realities of a
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limited pot of money for the national remediation effort. This
commenter recommended calculating the average remedial cost for
specific types of sites over 5 years. Such information would be
updated periodically to account for inflation and increased costs
of treatment and new technologies. Thresholds could be set at
one standard deviation above the mean. Another commenter
appeared to support the threshold but stated that Congress
intended that this waiver be used only in extraordinary
circumstances where the Fund resources may be seriously depleted.
This commenter argued that exceeding a dollar threshold should
result in only an examination of the waiver, not a presumption to
invoke the waiver.

In response, the reason for having a Fund-balancing waiver
is to ensure that EPA's ability to carry out a comprehensive
national response program is not compromised by the expenditure
of the Fund at a single site. EPA has decided to establish a
policy to routinely consider -- not necessarily invoke -- the
Fund-balancing waiver at a threshold point. EPA will use this
threshold as a guideline, rather than a requirement, because of
the dynamic nature of both the program and of the amount of funds
annually appropriated to the program by Congress. EPA believes
that it is appropriate to consider the Fund-balancing waiver for
unusual, very costly cases. EPA believes that when a single
action would be four times the cost of an average operable unit,
it could compromise EPA's ability to conduct actions at other
sites. Therefore, EPA has decided that the lead agency should
routinely consider the Fund-balancing waiver when the cost of a
remedy attaining an ARAR is four times the current average cost of
operable unit. EPA also reserves the right to invoke the waiver
in specific situations when the cost of the remedy is expected to
fall below the threshold and EPA determines that the single site
expenditure would place a disproportionate burden on the Fund.

In response to comments on use of this waiver by federal
agencies other than EPA and by PRPs, EPA notes that CERCLA section
121(d) (4) (F) clearly restricts use of this waiver to response
actions conducted under CERCLA section 104 using the Fund, i.e.,
financed by the Hazardous Substance Superfund. Therefore, this
waiver is unavailable for other federal agencies.

Final rule: EPA is promulgating the rule as proposed.

Name: Section 300.430(e)(2)(i)(B). Use of maximum contaminant
level goals for ground-water Cleanups.

Proposed rule: CERCLA section 121(d) states that a remedial
action will attain a level or standard of control established
under the Safe Drinking Water Act (SDWA), among other statutes,
where such level or control is applicable or relevant and
appropriate to any hazardous substance, pollutant or contaminant
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that will remain on-site. The enforceable standards under the
SDWA are maximum contaminant levels (MCLs) which represent the
maximum permissible level of a contaminant which is delivered to
any user of a public water system. Section 121(d) also states
that remedial actions shall attain maximum contaminant level
goals (MCLGs) where such goals are relevant and appropriate to
the circumstances of the release.

Proposed § 300.430(e) (2) (i) (B) reflected EPA's determination
that MCLs generally shall be considered relevant and appropriate
standards when determining acceptable exposure for ground water
and surface water that is a current or potential source of
drinking water. This section also stated that in cases involving
mult#ple contaminants or pathways where the risk is in excess of
1074, MclGs may be considered when determining acceptable
exposures.

An MCIG is a health-based goal set at a level at which no
adverse health effects may arise, with a margin of safety. An
MCL is required to be set as close as feasible to its respective
MCLG, taking into consideration the best technology, treatment
techniques, and other factors (including cost). MCLs for
noncarcinogens are nearly always set at MCILGs. Many MCLGs for
carcinogens, however, are set at zero. MCLs for carcinogens are
set above zero.

In the preamble to the proposed rule (53 FR 51441-42), EPA
explained that MCLs rather than MCLGs generally are relevant and
appropriate to the cleanup of ground water that is or may be used
for drinking because MCLs are the enforceable standards under the
Safe Drinking Water Act (SDWA), the MCLs for carcinogens are
within EPA's acceptable risk range, and MCLs are protective. MCLs
represent the level of water quality that EPA believes is
acceptable for over 200 million Americans to consume every day
from public drinking water supplies. EPA decided that Superfund
cleanup of drinking water should use the same standards as EPA's
drinking water program.

Since MCLs are usually only legally applicable under the
SDWA to the quality of drinking water at the tap, there will be
few instances in which MCLs are applicable to cleanup of ground
water at a Superfund site. For this reason, MCLs are generally
considered "relevant and appropriate" to ground water that is or
may be used for drinking. The preamble to the proposed rule
further explained that MClGs may be relevant and appropriate where

the risk posed by multiple contaminants or pathways was in excess
of 1074 (53 FR 51441).

Response to comments: The majority of commenters supported the
proposed NCP's policy on the use of MCLs rather than MCLGs as
generally relevant and appropriate standards. Many »f these
commenters argued that MCLs should generally be the cleanup
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standard because they are protective of human health and the
environment, are generally set at practical limits of detection,
fall within EPA's acceptable risk range, and are the enforceable
standards under the Safe Drinking Water Act and other
environmental prograns, e.g., MCLs are used as ground-water
protection standards under RCRA.

Some agreed with EPA that it makes little sense to require
MCLGs because the result would be that the 